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Mr. President and Gentlemen of the American Bar Asso- 
ciation: 
We are told that in the United States there are more than 
one hundred and fourteen thousand lawyers, each of whom, 
as a part of the ceremonial of admission to the bar, has 
taken the oath of allegiance, and that other oath of impres- 
sive solemnity, the attorney’s oath, whereby he invokes 
God’s help that he may do no falsehood nor consent to the 
doing of any in court; that he may not wittingly or will- 
ingly promote or sue any false, groundless or unlawful suit. 
nor give aid or consent to the same; that he may delay no 
man for lucre or malice, but that he may conduct himself 
in the office of attorney within the courts according to the 
best of his knowledge and discretion and with all good fidel- 
ity as well to the courts as to clients. 
That he has a good moral character must appear to the 
satisfaction of the court. With zealous care justice guards 
her portals. 


On admission to the bar each becomes an officer of the 
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court. It is the “office of attorney” to which he is admitted. 
His tenure is for life or during good behavior. 

Thus accredited and so consecrated, he enters upon the 
practice of the law whose code of morals finds fit expres- 
sion in the memorable words of the “Institutes”: “Juris 
praecepta sunt haec: honeste vivere, alterum non laedere, 
suum cuique tribuere.” “These are the precepts of the law: 
to live honorably, to injure nobody, to render to everyone 
his due.” This is the golden rule of the civil law. Its terse 
utterance is the law’s practical rule of conduct. Its gener- 
ality does not make it valueless. It is like the cardinal 
points of the compass. 

The bar is a part of the court. “It is believed,” said Mr. 
Justice Miller in Garland’s case, “that no civilized nation 
of modern times has been without a class of men intimately 
. connected with the courts and with the administration of 
justice, called variously attorneys, counselors, solicitors, 
proctors and other terms of similar import. . . . They 
are as essential to the successful working of the courts as - 
the clerks, sheriffs and marshals, and, perhaps, as the 
judges themselves, since no instance is known of a court 
of law without a bar.” And Mr. Justice Field, in the same 
case, said: “The attorney and counselor being, by the sol- 
emn judicial act of the court, clothed with his office, does 
not hold it as a matter of grace and favor. The right which 
it confers upon him to appear for suitors and to argue 
causes is something more than a mere indulgence, revoca- 
ble at the pleasure of the court or at the command of the 
legislature. It is a right of which he can only be deprived — 
by the judgment of the court for moral or professional de- 
linquency.” 

The lawyer can be removed from his office by no act of the 
legislature, for disbarment must be a judicial act. 

The great lawyers of Rome were the real interpreters of 
the law. They furnished the knowledge of the law to the 
pretor. So it has ever been that in great measure the learn- 
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ing of the court is the learning of the bar. The opinion of 
the judge survives; but the arguments of counsel are for- 
gotten. The fame of the judge lives in the memory of suc- 
ceeding generations. 'The reputation of the lawyer is fleet- 
ing. His name is writ in water. Pemberton Leigh refused to 
be solicitor general, a puisne judge, a vice chancellor, and finally 
declined the high office of Lord Chancellor and a peerage. Who 
remembers him now? 

And yet many a leading opinion of light is but the embodi- 
ment of the brief which is forgotten. Webster’s argument 
moulded the opinion of Marshall in the Dartmouth College 
case. Goodrich’s argument is incorporated in the opinion of 
Mr. Justice Bigelow, in the Brattle Square Church case,! 
an opinion involving the rule against perpetuities as ap- 


_ plicable to an executory devise, and of which an associate 


of chief justice Shaw said even Shaw could not have written 
it. Of this opinion it has been said that in it “the law as- 
sumes the beauty and precision of the exact sciences.” 

As long as there is a belief in immortality, as long as 
there is physical infirmity, as long as justice dwells on 
earth, so long will flourish the three learned professions, for 
so long must soul, body and estate be ministered unto; and 
not the least is our profession dedicated to law and conse- 
crated to justice. 

Law is permanent but ever changing. As a city grows, 
its streets and byways multiply, but its original highays re- 
main, and the law of the road is applicable to the old and 
the new ways, subject to the modification which increasing 
use and utilities make inevitable. The reasonableness of 
the law is applied common sense, and common sense has 
been admirably defined as “an instinctive knowledge of the 
true relation of things.” 

In a eulogy of Chief Justice Shaw, Benjamin F. Thomas, 
an able lawyer and his associate upon the bench, cited the 
case of Commonwealth vs. Temple,? as one of the great ° 
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opinions of the chief justice, whose primacy in the judiciary . 
of Massachusetts was never disputed. 

The opinion is brief. It is of interest to the lawyer as 
illustrative of the application of common sense to legal prin- 
ciples. 

It was in the infancy of horse railroads. A corporation 
was chartered to construct a railroad. A section of the stat- 
ute provided for the punishment of any person wilfully and 
maliciously obstructing the passage of cars on its tracks. 
The defendant, with a heavily loaded team, was driving on 
the public street in front of a horse car. Requested to turn 
aside, he did not, but continued thereon for some rods before 
turning off. For this seemingly trivial act, the defendant 
was indicted and convicted, in spite of his contention that 
the exercise of his right to use the way as before was not 
malice, and that the right of the corporation was subordi- 
nate to the existing rights of travelers. 

The opinion admirably states the great merit of the com- 
mon law in “that it is founded upon a comparatively few- 
broad general principles of justice, fitness and expediency, 
the correctness of which is generally acknowledged and 
which at first are few and simple, but which, carried out in 
their practical details and adapted to extremely complicated 
facts, give rise to many and often complexing questions; 
yet these original principles remain fixed and are generally 
comprehensive enough to adapt themselves to new institu- 
tions and conditions of society, new modes of commerce, 
new usages and practices, as the progress of society in the 
advancement of civilization may require.” The right of 
each traveler on the highway must be exercised with a due 
regard to the rights of others. The teamster was bound to 
turn out because the car could not. 

Thus our customary law grows with the growth of soci- 
_ ety. Judge-made law keeps step with invention. The Re 
ports are, in truth, the chronicles of the time. The business, 
the crime, the habits of life of each generation are recorded 
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in their pages. In them we trace our growth. They are full 
of human nature, not always at its best, but often in its 
abnormal development. The physician treats the maimed 
and diseased; the clergyman’s work is among sinners, and 
the lawyer deals greatly with that which is new or abnormal 
in business or conduct. 

Lord Mansfield tells us that ‘the law does not consist of 
particular cases, but of general principles which are illus- 
trated and explained by those cases.’ But its practice does 
consist of particular cases. Special cases increase with 
the general complexities attendant upon the growth and de- 
velopment of society. 

Compare a volume of the Reports of the current year with 
a volume of forty years ago of the same court, and the com- 
' parison shows the increasing complexity of our everyday 
life. Compare the 90th volume of Massachusetts Reports, 
1865, with the 187th volume of Massachusetts Reports, 1905. 
The new subjects of litigation not found in the earlier Re- 
port are: 

Automobiles, 

Bankruptcy, 

Parks and Parkways, 

Boxing Matches, 

The Civil Service Law, 

Dynamite, 

Elevators, 

Elevated Railways, 

Employers’ Liability Act, 

Grade Crossing Acts, 

Liability Insurance, 

Obligations Redeemable in Numerical Order, and 

The Negotiable Instruments Act. 

Each of these subjects is prolific in litigation. The law is 
never at rest. It is in constant development. 

It is interesting to note in the earlier Report that a cor- 
poration is plaintiff in fifteen cases, and is defendant in an 
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equal number; while in the later volume a corporation is 
plaintiff in only ten cases and is defendant in sixty-four 
cases. Surely corporations have a legitimate page in their 
accounts for legal expenses. 

The law is a science, and in the picturesque words of 
Lord Nottingham, called the Cicero of the English bar: 
“The sparks of all sciences in the world are taken up in the 
ashes of the law.” Magnificent as are the praises of the 
law, the law by itself is like a beautiful statue, whose ex- 
quisite proportions excite unbounded admiration; but the 
marble is cold and lifeless. It is a work of ornament and 
delight, but it is only beautiful. Law as law is theoretical 
and Utopian. But it is the administration of law with which 
the lawyer is most concerned. To Cromwell the law was 
“a tortuous and ungodly jungle.” But to the lawyer the 
whole body of the law is the considered wisdom of all time. 
To him its history, its development, its learning, its adapta- 
tion to all the mutations of time and chance are a source of 
ever-increasing admiration. He looks upon the law as the 
handmaid of Justice, in whose temple he is a minister. It” 
is a living force. It is the preservative power in civiliza- 
tion. 

The lawyer has a pride in his profession. The great men 
whose names are inscribed on its rolls are to him the real 
heroes of history. . 

All knowledge is the province of the lawyer. This versa- 
tility was admirably illustrated in the argument of the tele- 
phone cases. On the way to the Capitol on the day of the 
argument, a scientist walking with Chief Justice Waite said | 
tohim: “I don’t see how any tribunal of judges can under- 
stand the scientific questions involved in the case.” After 
hearing the argument of the late Mr. Storrow he said: 
“Now I don’t see how the court can fail to understand the 
scientific questions involved.” So clearly had the lawyer 
with trained accuracy stated the matters in controversy. 

We are glad to remember that D. Appleton White and 
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John Pickering, two Massachusetts lawyers—one a Judge 
of Probate, the other City Solicitor of Boston, prepared an 
edition of Sallust for publication a hundred years ago. It 
was the first classic not a mere reprint published in the 
United States. 

The lawyer as a part of the court is a part of the govern- 
ment and interested in its prosperity. We are a great peo- 
ple, and notwithstanding the hysterical complaints that 
find vent in the daily and periodical press, a well-governed 
people. Well housed, well fed, well clothed, with an open 
schoolhouse and a free altar, on this earth there is no na- 
tion where the skies are bluer and the grass greener, the 
people more contented or with a brighter future than in the 
United States of America in this very year of grace. All 
about us are unmistakable signs of material, intellectual 
and moral prosperity. The people are free; the ballot is in 
their hands, and they are the government. By them officers 
are elected and measures enacted. There is rotation in 
office and laws are subject to change. All action is tem- 
porary. The will of the people is the thought or the whim 
of the hour. That which is permanent is the inherent power 
of the people. That abides; all else is transient. If the 
law of today be unsatisfactory, tomorrow it may be changed. 
There is nothing sacred in a statute. Its enactment and re- 
peal are but the expression of the hour. While the statute 
remains it is the supreme law. In its impartial execution 
is the whole safety of our government. Only in the courts 
can the honest administation of the law be determined. 
Their judgment is the final arbitration. 

The stability of the court does not lie in its power. To 
the lawyer it may be a source of admiration that the people 
bow to the authority of the court when a law is declared 
unconstitutional. But it must be remembered that such a 
decision always nullifies the will of the majority. The ma- 
jority is conquered, but retains its “unconquerable will.” 
It yields, because of its belief in the integrity of the court; 
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it yields, because, although failing in its special exercise, 
its power still remains. 
Every declaration of unconstitutionality is a test of the 
loyalty of the people to the majesty of the law. The acqui- 
escence of the people is a magnificent tribute to the judici- 
ary. Why do the people pay this tribute? It is trite to say 
that it is because of the acknowledged power of the courts 
vested in them by the Constitution. The Constitution rests 
upon public opinion, and in matters pertaining to law, pub- 
lic opinion rests upon the opinion of the bar, and the bar 
recognizes and sustains the authority of the court. The 
judiciary is the strongest department of our government. 
It is the most permanent. It has amplified its power and 
jurisdiction. It was never stronger than today. . 
Commercialism is a threadbare topic of universal discus- 
sion. Its existence is assumed, and all activities are be- 
lieved to be influenced by it. We hear on all sides of the 
materialsim and commercialism in all things, and the sad . 
inference is drawn that the pursuit of wealth is now the 
sole object of life; that the rich are growing richer and the © 
poor poorer. It is a clever phrase and catches the open ear 
of the thoughtless. To the thinker it is idle. It is true the 
material prosperity of our country has marvelously in- 
creased during our lifetime. In this prosperity all have 
shared. We have better houses, better furniture, better food, 
better schools and colleges and libraries and churches; bet- 
ter roads and parks; better hospitals and asylums, better 
public buildings. If this generation be chargeable with 
avarice, it is rather rapacious than tenacious. Never was 
wealth held with a more generous hand. The claims of hu- 
manity are acknowledged. Never were the poor and needy 
better watched over and cared for than today. Never did 
the child born into the world have a better opportunity for 
health, growth, education, comfort and culture. Never did 
the law reign more supremely or more benignly. Never be- 
fore could a President of the United States suggest peace to 
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belligerent nations; one elated by continuous successes, the 
other wounded by unexpected reverses, and receive the 
thanks of each and the gratitude of the world. We are told 
the dove that went forth from the ark returned, for it found 
no resting place. The letter of the President found a rest- 
ing place in the heart of humanity. If there be commerciai- 
ism in all these things, then, indeed, is it robbed of its sting. 

It is an old cry. 

John Adams in 1776 wrote bitterly of the corruption of 
his time, of its rapacious and insatiable venality. He was 
ashamed of his age. Fisher Ames in 1802 said of the Bos- 
ton bar: “I know of no very promising young men coming 
_forward.’’ In Jefferson’s day all Federalists believed the 
country was ruined; in Jackson’s day the Whigs knew the 
- country was ruined; and in the days of the Mexican War 
rascality and fraud were rampant. Lord Kenyon, the suc- 
cessor of Mansfield, arguing for the right of testamentary 
disposition of property, declared if disappointed in that, 
“the great and main pursuit of men in society was disap- 
pointed.” 

The outcry against monopolies was raised by Aaron Burr 
when Alexander Hamilton procured a charter for the Bank 
of New York. It caught the people, and he was elected to 
the legislature. In turn he procured a charter for a water 
company with powers so broad that the Manhattan Bank was 
incorporated under its provisions. 

We are not degenerates. Today is better than yesterday. 
The people are honest; their instincts are right. They are 
slow to believe in the corruption of those in high places, but 
once believing they always “turn the rascals out.” 

There is no new crime under the sun. _ The love of money, 
the peril of the rich, hypocrisy and all forms of vice have 
flourished since recorded time. The decalogue is not new. 
The story of Eden is short. ‘ 

Goldsmith, whose revels irritated Blackstone while writ- 
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ing those Commentaries which are still classic in spite of 
modern criticism, truly wrote: 


‘**Tll fares the land to hastening ills a prey 
Where wealth accumulates and men decay.”’ ‘ 


Wealth is accumulating, but there is no moral, intei- 
lectual or physical decadence in the American people. 

We are told that commercialism has permeated the 
learned professions. Is it true of the ministry? Are the 
clergy less charitable, less earnest, less learned than a gen- 
eration ago? Are these not tests? Is it true of the medical 
profession? The discoveries of modern science, the numer- 
ous dispensaries and hospitals, where the best service of the 
most skilled is rendered gratuitously, the care of the sick 
and wounded, the attention to sanitation, the care of the 
feeble-minded and insane, the exactness of modern medical 
learning as compared with former generalities, leave no 
room for the charge of degeneracy. As to the legal profes- 
sion, its learning is broader and deeper than ever before, its 
ethics more exacting. ‘ 

The quaiat advice of Jeremiah Gridley, born two hundred 
years ago, 3nd sometimes called the father of the Boston 
bar, is stil! followed. “Pursue,” he said, “pursue the study 
of law rather than the gain of it; pursue the gain of it 
enough to keep out of the briars, but give your main atten- 
tion to the study of it.” 

No longer does a priest inform the king’s conscience in 
matters of equity. It is the composite conscience of the peo- 
ple as interpreted by the court that now dictates its decrees. 
Equity acts by injunction, and so the ad captandum phrase, — 
originated by Governor Altgeld, ‘‘ government by injunc- 
tion,” has found its way to the platform—a phrase contain- 
ing a half truth, and to the layman, ignorant alike of legal 
principles and the administration of law, full of ill omen. 
He forgets or never knew that equity came to ameliorate 
the hardship of the common law. He has never learned that 
a system of procedure which can deal only with past infrac- 
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tions of the law and is powerless to prevent future infrac- 
tions is unworthy of civilization. Equity defeats unaccom- 
plished fraud. He thinks with Selden that equity is a 
“roguish thing.” But every lawyer knows better. He 
knows that equity is merciful. Daniel Webster admired 
“the searching scrutiny and high morality of a court of 
equity.” 

To join in the outcry against government by injunction is 
in the lawyer a violation of his oath. It is not fidelity to the 
courts; it brings discredit upon them and excites mob law 
and anarchy. It makes the law-abiding discontented. They 
confound liberty with license. Mistaken in their interpreta- 
tion of its meaning, they believe that resistance to an injunc- 
tion is obedience to God. In the name of liberty they become 
rioters. If 114,000 lawyers in the United States were to re- 
frain from abusing injunctions, and each according to his 
knowledge and discretion should strive to teach the people 
that the doctrines of equity are for the common good, it 
would in these days of agitation immeasurably promote that 
“general welfare” for which the government was established. 

Trial by newspaper is infinitely more harmful than gov- 
ernment by injunction. In our Constitution there is no pro- 
hibition more pronounced than in relation to bills of attain- 
der. Article I. prohibits the passage of bills of attainder, 
in section 9 to Congress and in section 10 to the States. It 
is followed by a provision as to the judiciary “that no attain- 
der of treason shall work corruption of blood or forfeiture 
except during the life of the person attainted.” Now, in 
English law, what had been the character of acts of attain- 
der? Mr. Justice Miller, in Garland’s case, said: 

1. They were convictions and sentences pronounced by 
the legislative department of government instead of the 
judicial. 


2. The sentence pronounced and the punishment inflicted 
were determined by no previous law or fixed rule. 


3. The investigation of the guilt of the accused, if any 
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such were made, was not necessarily or generally conducted 
in his presence or that of his counsel, and no recognized rule 
of evidence governed the inquiry. 

Most of these are the peculiar characteristics of trial by 
newspaper. It is as lawless as the shameful trials of the 
witches in Massachusetts in 1692, concerning which it should 
be always remembered that the judges were none of them 
lawyers. It was a quasi ecclesiastical court. Its ways were 
not our ways. 

The lawyer, as an officer of the court, should be temperate 
in language. He should recognize the responsibility of office. 
Superlatives are for the weak, for those limited in observa- 
tion and experience. The writings of Abraham Lincoln, a 
typical American lawyer, are splendid models of temperate 
language. His words as well as his acts were tempered with 
wisdom. 

With the privileges of the profession go its responsibilities. 
Unconsidered words spoken by one in authority have a bor- 
rowed and fictitious value. The lawyer is not debarred from 
fair criticism, but indiscriminate abuse is not criticism. 
Criticism is an act of judgment. A common scold is not a 
critic. 

The literary style of lawyers and judges is, oftentimes, the 
subject of sarcastic comment. But Noah Webster, in the 
preface to his dictionary, in the edition of 1828, referring to 
the legal decisions of the Supreme Court of the United States 
and of some of the particular states, says their style “in 
purity, in elegance, and in technical precision is equaled only 
by that of the best British authors and surpassed by that of 
no English compositions of a similar kind.” 

Of the judicial style of the opinions of Chief Justice Bige- 
low in the Massachusetts Reports, the late Judge Curtis said 
he knew of no better models in any law reports. 

Chief Justice Shaw had the bluntness of Ellenborough in 
interrupting counsel. He had the unconscious insolence of 
conscious strength. He disliked Rufus Choate’s voluminous 
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vocabulary. Once, when with great redundancy the eloquent 
lawyer stated his contention, the chief justice asked him to 
repeat his proposition. He hesitated for an instant and then 
complied, with even more picturesque elaboration. “You 
mean this,” said the chief justice, compressing the statement 
into the baldest terms. “Yes, your honor.” “Then, why 
didn’t you say so?” “I should, had I your honor’s felicity 
of diction,” was the unruffled reply. 

Diffuseness and prolixity are the perils of the lawyer. Chief» 
Justice Parsons, like Scarlett, said that “a half hour was 
long enough in which to argue a case to court or jury.” He 
was marvelously concise. Of him Story said: “His words 
are gold.” Sir James Scarlett, being asked why he never 
addressed a jury more than a half hour, replied: “It takes 
just thirty minutes to lodge an idea in a juryman’s head. 
The average juryman’s mind can hold but one idea, conse- 
quently if I succeed in putting a second idea there I only 
dislodge the first.” 

A great principle was laconically expressed in a single sen- 
tence by Marshall in American Insurance Company v. Can- 
ter.1 ‘*The Constitution confers absolutely on the govern- 
ment of the union the powers of making war and making 
treaties, consequently that government possesses the power 
of acquiring territory either by conquest or by treaty.” 

Thus was the whole doctrine of expansion and the elastic- 
ity of the Constitution embraced within the limit of thirty- 
four words. 

Language is uncertain. Few men are trained philologists. 
Chief Baron Pollock said: ‘‘ Judges are philologists of 
the highest order.’’ In the transmutation of thought into 
language, words with but one meaning can seldom be used. 
So it happens that a great part of the proverbial uncertainty 
of the law arises from the language used in contracts, opin- 
ions and statutes. Herein lies the necessity of construction. 
“One-half of the English language,” said Baron Alderson, 
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“is interpreted by the context.” In this, as in all matters, 
the court is the final arbiter. Every statute is interpreted 
in the light of surrounding circumstances. The state of the 
law, like the state of the art in invention, is to be considered. 
The existing statutes and their judicial interpretation throw 
light on the new enactment. The meaning of the statute in- 
volves not only the words used, but the spirit of the law. 
If the words fail to express the spirit of the enactment, the 
intention of its framers fails. The lawyer who detects flaws 
in a statute is no more responsible for such flaws than is the 
physician who diagnoses a disease responsible for the bodily 
ailment of his patient. To the physician it counts for skill. 
The more latent the cause of the malady the more honor is 
paid to the skill that discovers it. How is it with the lawyer 
whose skill and learning give an unexpected but accepted in- 
terpretation to a statute? Does he win a crown? 

What says the layman? Ignorant of the province of the 
lawyer, ignorant of the meaning of those grand words written 
indelibly in the constitution of Massachusetts, words which - 
Governor Andrew could never repeat without a thrill—“To 
the end it may be a government of laws and not of men”; 
ignorant of the rules of logic, he draws the impotent conclu- 
sion that the lawyer advises his client how to break the law. 
Is it possible to suppose that there is need of legal advice 
to break a law? Any tyro can do that. But to know what 
the law means, what offense is forbidden, is not only the 
right and duty of all men in every capacity, but it is a 
knowledge imputed by the law, and ignorance of which 
excuses no one. The doing of that which is not within the 
scope of a statute is not its evasion. It is neither circumvent- 
ing nor overriding the law; it is the exercise of an undoubted 
right. Itis the duty of counsel to determine the scope of a 
statute. 

Judge Story once drafted an act passed by Congress, which 
afterward came before him for construction. He decided-that 
the act had a dieffrent meaning from what he had intended in 
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its drafting. His words failed to express his intention. After 
the passage of an act, the words become the words of the law 
and are to be construed by accepted canons of construction. 

The widespread, popular criticism of the lawyer for his 
part in the construction of statutes has no foundation in 
reason. The duty of the lawyer is self-evident, and in its 
performance he violates no rule of law or code of ethics. 

It has been recently stated by one who has a wide experi- 
ence on the Bench of the Superior Court of Massachusetts 
that “the provisions of the statutes relating to employers’ lia- 
bility furnish grounds for probably one-quarter of the civil 
jury cases tried in court at the present day.” This percent- 
age is not normal. Such litigation savors of maintenance. 
It suggests a reason for other states to follow the precedent 
of Alabama, where a statute was recently passed making it 
a misdemeanor for an attorney to employ runners to solicit 
practice, and requiring the public prosecuting officer, upon 
complaint of the Council of the State Bar Association, to in- 
stitute proceedings for any violation of the statute. This 
statute is noteworthy, inasmuch as it makes criminal what 
before was dishonorable and unprofessional. A rule of ethics 
becomes a rule of law. It is a warning to the ambulance 
chaser. It is a statutory acknowledgment of the dignity of 
the legal profession. It is a happy sign. 

The question is mooted in current literature whether a 
lawyer by virtue of his retainer may violate his duty as a 
citizen. It is a question raised by the laity. It is not dis- 
cussed in the profession. In the courts there is a settled 
practice not to hear counsel argue “against a first principle 
' respecting which there has never been any doubt.” So this 
question is not arguable. No lawyer today accepts Broug- 
ham’s impassioned declaration of the duty of counsel to his 


¢lient. 


The oath of allegiance takes precedence of the attorney’s 
oath. Patriotism is the first duty of every citizen. Civic 
pride is above personal emolument. The government is more 


656 39 AMERICAN LAW REVIEW. 


than the client. History shows that the advances of freedom 
and public rights have been promoted by lawyers in all times, 
In the time of the civil war in England Sir Orlando Bridg.- 
man and Sir Geoffrey Palmer, retiring to the seclusion of the 
study, betook themselves to conveyancing, and invented re. 
sulting trusts and springing uses. They are not the ideals 
of the American lawyer. 

Philosophy and oratory were the preparation of the Roman 
lawyer. Today the fifteen thousand students in the United 
States preparing for admission to the bar in more than one 
hundred law schools do not find these studies a vital part of 
the curriculum. And yet says Sir Henry Maine: “Roman 
law is the source of the greatest part of the rules by which 
civil life is still governed in the laws of the western world.” 
Another has said Roman law is written reason. “Here,” said 
Hillard, standing amid the ruins of the Forum, ‘here law 
had attained the dignity of a science while yet the Druids 
worshiped the mistletoe on the site of Westminster Hall.” 

Integrity is an inherent part of the lawyer. Without seem- . 
ing honest he cannot succeed; and the only way of seeming 
honest is to be honest, for in the words of Lord Chancellor 
Napier: “There is an idiom in truth which falsehood never 
can imitate.” 

The law is a laborious profession. When Prescott pub- 
lished his “History of Ferdinand and Isabella,” Daniel Web- 
ster spoke of him as a comet which had blazed out upon the 
world in full splendor. And Franklin Dexter, then a leader — 
of the Boston bar, said: “It has made him famous; and yet 
I have spent more time and labor on cases that are now for- - 
gotten than Prescott has bestowed on his history.” 

The lawyer is not a popular favorite. In literature and on 
the stage his foibles are depicted. Happily there are no law- 
yers in Dante’s “Inferno.” Of all men, he is most independ- 
ent. It is human to dislike superiority. Brougham’s assump- 
tion of universal knowledge aroused personal antagonism. 
Even Wordsworth’s gentle pen was turned against him. In 
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a pamphlet opposing his election to Parliament, the poet 
wrote of his boasted independence: “Independence is, the ex- 
plosive energy of conceit making blind havoc with expedi- 
ency.” 

Of all men, he is most trusted. “I dislike the American 
people,” said a foreign visitor, “but the individuals I have 
met are most delightful.” Implicit faith is placed in the 
individual lawyer. It is not alone the great men who give 
character to a profession. In a profession it is the individual 
that counts. Each is a unit of energy. 

Our government is a government of lawyers. Among a 
free people the lawyer is always in the ascendant. A written 
constitution is his protecting shield. 

Our roll of great lawyers is long. Yet I cannot forbear a 
‘word of eulogy of him who was foremost in the work of our 
Association, James Coolidge Carter. He was the ideal law- 
yer. He lived honorably; he injured nobody ; he gave to every 
one his due. Always in the zone of conflict, there was no stain 


on his fair fame. Living, he was the leader of the bar, and 
when he died there was universal mourning. 

Of Governor Russell, Professor Norton said: “He died in 

a fair hour; he escaped old age.” Our brother died in a fairer 

hour; he reached old age. He lived to fulfil the promise of 

youth and died in the fulness of time, 


‘* Wearing the white flower of a blameless life.” 
VOL. XXXIX. 42 
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THE EVOLUTION OF INTERNATIONAL LAW. 


The peace conference at The Hague may well be regarded 
as marking an epoch in the history or development of inter- 
national law. It invites consideration of what international 
law has attained and speculation as to its future growth. 

By international law, I mean those rules of action which 
are applied by nations or peoples collectively in their rela- 
tions to each other, together with the rights asserted and 
recognized by them in those relations and by the evolution 
of international law—the formulation and development of 
those rules and rights and the notions and ideas underlying 
them. International law, therefore, might well be called 
the Common Law of nations. It is entirely a body of un- 
written law—of Common Law—composed of customs and - 
usages long acquiesced in to which assent is tacit or pre- 
sumed among civilized states. Much of what has been writ- 
ten in the text-books upon international law might more 
properly be termed international ethics. That term would 
better cover discussions of what nations ought to do in their 
dealings with each other and what rules of action they should 
observe. Laws follow the ethics of a people, however.! 
and there must be international ethics before there can be 
international law. But it should not be supposed that inter- 
national law does ngt embrace the recognition of the rights 
of the nation or the group as sucli, as well as the rules of 
action acquiesced in by custom and their enforcement. Con- 
fusion is apt to occur in this as in many other legal subjects 
by reason of the fact that in English we have in common use 
but one word, law, to express two quite different concepis, 
viz.: (a) a positive rule of conduct which is obligatory and 


1 Maine, Ancient Liw. 
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Jaid down or sanctioned by a superior power, and (b) the 

determination or recognition of the rights of individuals, 
in their relations to each other, inhering in them by reason 
of their status in the social organization or group and of 
the extension or modification of such status by contract. 
(Distinct terms for these two concepts are required and I 
will provisionally designate (a) by the word nomos and (b) 
by the word themis. All common law is more especially con- 
cerned with themis, but international law embraces both 
themis and nomos. ) 

As the ethics of a people are always in advance of its laws 
so are the ethics of the individual always in advance of the 
ethics of the people as a whole. The individual is always in 
advance of the crowd, the group or the State.!. The morality 
of a people collectively is, in development, far behind that of 
the individual. We would, therefore, expect to find the laws 
governing nations in their intercourse with each other in a 
much cruder and less developed state than those governing 
individuals in their relations with each other. Such is, in 
fact, the case. For instance, the settling of 2 dispute by 
war is a recognized method in international law, whereas 
the trial by combat as between individuals has long been ob- 
solete. The war spirit is a homocidal impulse occurring epi- 
demically among a people. The probable explanation is that 
emotional excitement has an inhibitory effect upon the 
higher brain centers leaving the more primitive in action 
and thereby causing a reversion to primitive impulses. Thus 
the war spirit is a reversion to the motive of blood for blood, 
long outgrown in individual ethics.2 Then, too, while the 
group as a unit is receptive, active and executive, it is never 
creative or original; the initial steps in progress and deyvel- 
opment must be taken by the individual.* It is a matter 
of common knowledge that acts which would be condemned 


1G. T. W. Patrick, The Psychology 2 Patrick op. cit. 
of Crazes, Popular Science Monthly, 3 D. G. Brinton, The Basis of Social 
vol. 57, p. 285, Edward A. Ross, The’ Relations, ch. 11. 

Mob Mind, Pop. Sc. Mo., vol. 57, p. 390. 
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in an individual are considered justifiable in a nation. The 
sentiment of a people or of any social group will approve 
at times of what the conscience of every individual compos- 
ing that group would condemn. This fact and the principle 
underlying it explain much that would otherwise be puzzling 
in modern social conditions. 

A comparison of international law with the growth and 
progress of civil or municipal law, therefore, will afford us 
much information as to the stage of development interna- 
tional law has reached and something of what we may expect 
from its future growth. 

Much of the content of what is now ‘called international 
law consists of treaties between nations and the ethical prin- 
ciples which they are held by jurists to recognize. Now 
treaties are simply contracts between nations. They do 
not exhibit all the characteristics of contracts between indi- 
viduals at the present time, but they are strikingly similar 
to contracts between individuals at a certain stage in the 
development of the private law of contract. 

In international law a treaty is: held to be valid if there 
is no fault in the manner in which it was entered into! 
The binding force of the engagement is determined more 
from the formalities of the declaration of the treaty than 
from the agreement itself. In an earlier stage of private 
law this was also true of contracts.2. The promise to which 
the law attaches its sanction is a promise accompanied by 
a solemn ceremonial; the participation of a number of wit- 
nesses, the use of certain gestures or of a certain set formula 
of words. ; 

The verbal contract of the Roman law was entered into 
by a “stipulation,” so called, which consisted of a question 
addressed by the person to whom the promise was made to 
the person who made it and an answer by the latter. The 
question put by the stipulator, as he was called, contained 


1 Vattel, Law of Nations. 2 Maine, Ancient Law, ch. 9; Amos, 
Science of Law, p. 193. 
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the entire terms of the contract and the promisor merely 


expressed his assent thereto. In the very early law of the 


Romans a contract was called “nexum,” and the parties to 
it were “nexi,” united together with a bond or chain. The 
nexum was any transaction with the copper and the balance 
which were essentials in the ceremony of mancipation, Man- 
cipation was the ceremony essential to the conveyance of the 
more dignified kind of property into which Roman law divid- 
ed everything which was the subject of ownership, viz.: res 
mancipi and res nec mancipi. The meaning of nexum thus 
indicates that the earliest contracts were those of sale, in- 
cluding sales of land. Res mancipi included land, slaves, 
horses and oxen. This kind of property could only be trans- 
ferred by the ceremony of mancipation. In this ceremony 


the seller or vendor and the purchaser or vendee appeared 


before not less than five witnesses and a sixth person called 
the Libripens, who held a pair of scales, originally to weigh 
the ancient money of uncoined copper. A set formula of 
gestures and sentences was gone through with, ending with | 
the purchaser striking the scales with a piece of money.! 
In fact all ancient conveyances were acted and the acts of 
conveyance having crystalized into set ceremonies these per- 
sisted long after the time writing came into general use. 
Among the Saxons in England all contracts for buying or 
bartering of anything were required to be made in the pres- 
ence of witnesses, and although deeds were also used, land 
might be transferred by certain ceremonies without writing 
and holding by the horn, by the sword, by the arrow and the 
like were common tenures.? Blackstone* states that among 
the ancient Goths and Swedes, contracts for the sale of lands 
were made in the presence of witnesses, who extended the 
cloak of the buyer, while the seller cast a clod of the land into 
it; and a staff or wand was also delivered from the vendor 
to the vendee, which passed through the hands of the wit- 


1 Maine, Ancient Law. ' 2 Reeves Hist. of English Law, ch. le 
Commentaries, Bk. 11, ch. 20. 
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nesses. He also says that the delivery of a turf was a nee. 
essary adjunct to the transfer of land among the Saxons, 
and he thus describes “livery of seisin,” which by the com. 
mon law in England was necessary, in addition to the deed, 
to transfer a freehold estate: “The feoffer, together with 
the feoffee, come to the land and there, in the presence of 
witnesses, declare the contents of the feoffment on which 
livery is to be made. And then the feoffor doth deliver to 
the feoffee, all other persons being out of the ground, a clod 
or turf, or a twig or bough there growing with words to this 
effect: ‘I deliver these to you in the name of seisin of all 
the lands and tenements contained in this deed.’’’ ‘The staff 
which passed from the grantor through the hands of the wit- 
nesses to the grantee may be conjectured to have been orig- 
inally a spear and to symbolize a military tenure or acquisi- 
tion. Livery of seisin was probably the original ceremony 
of conveyance to which the written deed was at first super- 
added, the latter becoming finally after a period of coexist- 
ence of the two forms the sole method of transfer. The 


earliest written contracts from Egypt read as if the scribe ~ 
had written down just what the contracting parties said or 
would have said before writings were used, as “I, so and so, 


say,’’ etc.; and in the contract tablets from Nineveh the 
formula is, “The price has been paid; the purchaser has ex- 
amined the goods, they have been delivered to him and ac- 
cepted.” And in the early Babylonian deeds the large num- 
ber of witnesses (twelve to sixteen) points in the same di- 
rection.! 

In primitive societies, in savagery and early barbarism, 
property belongs not to the individual, but to the clan or 
gens. Only the most personal articles have any tinge of 
individual ownership. Later a more considerable number 
of articles become the subject of individual dominion, but 
those of the greatest importance are still owned collectively. — 
Thus arise the distinctions, such as res mancipi and res nee 


1 Simcox, Primitive Civilizations, vol. 1. 
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mancipi, which survive in later systems of social organiza- 
tion; the key to such classifications is to be found in the clan 
or gens property, including everything most useful and im- 
portant and other articles of ornament or the like, not im- 
portant enough to be collective concerns and hence left to 
individual appropriation or of an intimate personal asso- 
ciation. Now it is apparent that the transfer of the prop- 
erty of the clan or gens would necessarily be a matter of 
ceremony. The Elderman of the clan is its head, but while 
the concept of individual rights in the clan concerns is lack- 
ing so is the concept of one as a representative of all. Gen- 
eral consent would therefore be essential to a conveyance 
and the large number of witnesses and set forms requisite 
to the conveyances we have been considering are doubtless 
‘survivals from a time when the transfer was participated 
in by the whole clan. 

In the course of social evolution to different social organ- 
izations, as conveyances become more frequent and general, 
the ceremonial is simplified, becomes less formal. It clings 
most tenaciously to the class of property derived from the 
common clan property; livery of seisin was necessary to a 
freehold conveyance in England until well into the nine- 
teenth century. We often hear today of shaking hands to 
sanction an agreement, and this is but a survival from a 
period when a formal ceremony was necessary to render any 
contract binding. In the stages of society subsequent to 
the savage and barbarous, in which the clan and the gens 
existed, however, new subjects of property would be classt- 
fied in the less dignified class, that analogous to the res nec 
mancipi of the Roman law. This would become relatively 
the larger class, and thus, as it did not require the 
more cumbrous ceremonial to transfer, the strict formality 
of conveyance would tend to be further relaxed. As con- 
tracts became more numerous and of wider range, while at 
- first they would follow the earliest contracts, those of sale, 
in requiring the strict ceremonial, gradually the ceremony 
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would be simplified and, as one might say, worn away; the 
mental engagement would slowly become the element on 
which attention would be concentrated, finally emerging as 
the essential concept of the contract. 

And here we must consider another implication of the 
meaning of nexi as describing the parties to a contract, that 
of viewing them connected together by a bond. In very 
primitive societies the social acts of individuals were quite 
definitely prescribed by imperative custom as incidents of 
the status of the individuals in the society. As individual 
freedom of action increased, however, and the sphere of 
such action enlarged the need: for reliance on certain acts 
or classes of acts of certain individuals for a longer or shorter 
but still temporary period was felt by each member of 
society. This need was met by the creation of a temporary 
and artificial status as distinguished from the natural or 
one incident to the individual as part of the social organism. 
The means of this creation was free agreement or contract, 
but it was the artificial status of the parties that was most 
prominent in the conception and the consequences of the — 
agreement were regarded rather as consequences of the 
status thus created. Thus in the nexum the relation of the 
nexi to each other was still the prominent feature. Today 
we place greater emphasis on the free agreement; the idea 
of artificial status, however, though not so prominent, is 
still a vital feature. “The real policy which dictates a law 
of contract is that of giving the same reality and consist- 
ency to the groups which evolve themselves through the play 
of social and economic life as primitive law gives to those | 
groups, of which the gradual formation is the indispensible 
condition precedent to the very existence of national life.’’! 

There probably never was a time when social organization 
existed at all without the rudiments of contract being pres- 
ent, but all through early society voluntary agreement is 
comparatively undeveloped. However, as soon as social or- 


1 Amos, Science of Law, ch. 9. 
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ganization or regimentation, as Powell prefers to call it, 
extends itself to larger groups than the clan it employs 
agreement. Indeed it is employed within the clan itself. 
A clan is a group of persons who reckon consanguinal kin- 
ship in the female line. The kinship terms used express rel- 
ative age; thus there is no single term for brother but two, 
one for elder brother and one for younger brother. One 
person must address another by a kinship term and superior 
age always gives authority, which is thus claimed and yielded 
in the manner of address. Now if any individual in the 
group of brothers shows superior ability the clan takes him 
out of his kinship rank into a higher rank. That is a 
“younger brother” becomes an “elder brother,” or a “son” 
becomes a “father.” This is accomplished by an important 
ceremonial and is called “putting a spike on the horns,” or 
‘‘adding a feather to the bonnet.’?! From the last we have 
as a survival the phrase, “a feather in his cap,” for any 
special achievement. 

That is to say, by voluntary agreement between the indi- 
vidual and the rest of the clan his status is altered. He 
agrees to regard all the rest as related to him in a different 
degree, and they so agree to regard him. This mutual agree- 
ment is sanctioned by a ceremony and contains all the ele- 
ments of a binding contract. 

Now in savage life we always find clans united into tribes 
and often tribes into confederacies. The purpose of or- 
ganizing a tribe is the establishment of peace, and this is 
accomplished by two or more clans agreeing to live in peace 
and that the women of one clan shall be the wives of the 
men of the other, with a reciprocal obligation. A number of 
related clans that intermarry constitute a tribe.2 Thus a 
man may not marry within his own clan and husband and 
wife never belong to the same clan but to the clans of their 
respective mothers. The constituting of the tribe is there- 


1 J. W. Powell, Oa Regimentation, Powell, op. cit. 
15th An.'Rep. Bureau of Ethnology, civ. 
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fore a contract or treaty between two or more clans and a 
status is thereby established. The agreement is regarded 
only as initiating the statial relation and thus becoming as 
we would say executed; the results are viewed as following 
from the relations thus voluntarily assumed. So that the 
rule that a man cannot marry within his clan is regarded as 
a law of status although it is part of the agreement volun- 
tarily entered into between the clans. Two or more tribes 
may unite in a confederacy, usually for war. This is accom- 
plished by an agreement between the tribes the terms of 
which are settled and the agreement concluded by a coun- 
cil. The most important thing to be determined is the kin- 
ship names by which the tribes shall address each other. 
Thus the kinship system is extended by means of agree- 
ment. The element of contract is only semi-consciously em- 
ployed, perhaps, but none the less its nature is unmistak- 
able. Again, another artificial status created by contract 
is where an individual, perhaps a’ stranger or an enemy, is 
adopted by a woman as her son and receives and accepts 
an artificial kinship. The adoption of whole clans and ~ 
tribes sometimes occurred, and this is quite in accord with 
the institution of tribes and confederacies by agreement. 
Sir Henry Maine, in his “Ancient Law,” invented the term 
“legal fiction” as a definition and explanation of adoption 
in early law, and it has been used by others as descriptive 
of the formation of the confederacy. In Maine’s time, how- 
ever, primitive social systems were much less understood 
than now and the only explanation of adoption that occurred 
to him was that people actually not of kin feigned themselves . 
to be related by blood. But even in that primitive time 
social organization was more consciously practiced than this 
view supposes. Blood kinship was of vastly more -import- 
ance than now, but it was recognized that relationship to 
be worthy of the name should embrace a sufficient share of 
those mental and moral qualities of mutual regard which 
usually, though not always, unite those connected by blood 
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and even that the existence of those qualities might be more 
worthy of the designation of kinship than the actual blood 
tie without them. Without such perception, indeed, the so- 
cial instincts of man could have attained but a rudimentary 
development. The covenant of brotherhood between two 
friends among some of the Amerinds is an example of the 
idea. No doubt but what the first conscious perception of 
social relationship came through blood kinship, and when it 
came to be consciously extended by men it was applied in 
analogy to the earliest relationship they had known, but in 
the earliest societies of which we have knowledge we cana 
see already that the concept of agreement between men and 
reliance thereupon is formed and operative, and while its 
possibilities are undreamed of it is nevertheless used so far 
- as to create status. I am convinced that the idea of legal 
fiction as used by Maine, Bentham and others is untenable; 
at all events it is not needed to explain adoption and promo _ 
tion in kinship which are results of the rudimentary use 
of voluntary agreement. 

Maine characterized the development of progressive soci- 
eties as being a movement from status to contract and this 
is eminently true if we substitute for his definition of the 
term status as the personal conditions of the patriarchal 
family the definition of it as the personal conditions exist- 
ing in social organizations founded on kinship. It is eariy 
in those systems, however, that we may trace the beginnings 
of contract. At first only the executed contract is known, 
and, used only to create an artificial status, it slowly devel- 
opes and becomes of increasing importance and utility 
through the successive stages in social evolution of the clan, 
the gens, the patriarchal family, feudalism and territorial 
society. Only comparatively late in legal history does the 
mental engagement become recognized as the essential ele- 
ment of contract as distinguished from the ceremonies of 
its declaration which are long the criterions of its binding 
force, as is still the case with contracts between nations in 
international law. 
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The most frequent means of settling a dispute or enforcing 
a claim of right recognized by international law {s war. Its 
limits are defined as are also the rules governing it, and this 
branch of international law is a large one. In this respect 
also international law resembles private law at a certain 
stage of its growth. In the forms and ceremonies of cer- 
tain modes of trial in different countries evidence exists 
that they took the place of a physical combat between the 
parties in the settling of disputes. An example of this is the 
Roman Sacramentum.! In the Saga of Njal Thorgeirsson 
a combat between two litigants is described when their law- 
suit in the Icelandic Althing broke down on a technical 
point.? Trial by combat was a recognized mode of legal 
procedure in some cases in certain countries until compara- 
tively modern times. This mode of trial was most consonant 
with the feudal system of society, and it is in this state of 
society mainly that itis known. It was not allowable in all 
eases and was confined in the main to the nobility or military 
classes. The party did not always fight himself, but might 
produce a champion to wage the combat for him. The ~ 
champion, however, must be a person who would be a com 
petent witness to the question in dispute.? The suit or 
prosecution was begun by a claim or allegation in court which 
was denied by the other party, whereupon the combat was 
ordered to decide the issue. The judicial combat reached 
its highest development in France in the period just preced- 
ing the reign of St. Lewis. From that time it was more and 
more circumscribed and less and less used. From the form- 
ing the issue for a combat by an allegation by one party, 
denied by the other, criginated the point of honor that when- 
ever a person had the lie given him he must fight. The duel 
is merely trial by combat in a degenerate form, tolerated by 
the law long after it had entirely ceased to be a part of legal 


1 Maine International Law, Lect. 1. 3 Reeves, Hist, of Eng. Law, chap. 
2 Bryce, Studies in History and 111. 
Jurisprudence, 291. * Montesquieu, Spirit of Laws, 
Bk, 28, chap, 20. 
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procedure and not yet entirely obsolete in some countries. 
The duel, however, was only allowable to settle “points of 
honor,” which had their origin in the forms of trial by 
combat and is plainly a survival from that institution. The 
analogy between warfare and the duel has been more than 
once recognized, and it appears not only in general but in 
many matters of detail in the development of the two insti- 
tutions. This was pointed out and, in further pursuit of 
the analogy, a proposition was introduced before the Peace 
Conference at The Hague by Mr. F. W. Holls, of the United 
States, looking to the employment by states at variance of 
mediating powers as seconds are chosen by the principals 
ina duel. This proposition was embodied in Article 8 of the 
first convention of the conference.! 

Besides war, however, there is another recognized method 
in international law of settling disputes, and that is ar- 
bitration. This method is being more and more followed in 
preference to that of war, and by far the most important 
result of The Hague conference was the establishment of the 
Permanent Court of Arbitration. Now arbitration is mere- 
ly a rudimentary judicial process. In private laws we have 
it today as a survival in some instances, although rarely 
resorted to, and there is much reason to think that it was 
a stage in the evolution of law courts and legal proceedings 
which was passed through by these institutions. I men- 
tioned the Roman Sacrimentum in speaking of war. This 
was the original from which were derived all the Roman 
actions and its proceedings symbolize an actual contest be- 
tween the two litigants, each asserting his claim, in which 
the Praetor intervenes. The one party then offers to wager 
asum of money on his right and the wager is accepted by 
the other. The trial before the Praetor then proceeds, the 
amount of the wager being paid in as costs of the case.? Jt 
is probable we have here a representation of the origin of 


1 F. W. Holls, The Peace Confer- 2 Maine, Ancient Law. 
ence at the Hague, 187. 
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judicial proceedings by calling in an arbitrator by the par- 
ties toa dispute. In primitive societies in which status reg- 
ulated most of the relations of individuals, which for this 
reason were public matters, statial questions were dealt 
with by the tribal councils or the popular assemblies. In- 
dividual disputes were settled by the parties, in the main, 
perhaps, by feuds. The beneficial results of referring dis- 
putes to an arbitrator, however, would make such procedure 
of increasing frequency. The institution of the weregild or 
money compensation for murder to prevent feuds is found 
in all early societies, and in England in the reign of Edmund 
there was a law directing that someone in the nature of an 
arbiter should engage with the relatives of the deceased 
that the slayer pay the were and see that it was done.! 
The Elderman of the clan or gens would naturally be most 
frequently resorted to as an arbiter, and thus would arise the 
functions of the chief or sachem, and in later times the king, 
as judge and administrator of justice. When the matter 
was of considerable importance it might be referred to, and 
considered by, the council or popular assembly which con- 
sidered questions of status. In the progressive modifica- 
tion of status by contract which we have seen to be char- 
acteristic of social evolution, this would be increasingly fre- 
quent, and thus would arise the trial by popular assembly, 
from which sprang the trial by jury. 

Where the cause was referred to an arbiter or judge it 
would be natural, and, indeed, almost inevitable, that he 
should announce the reasons guiding him in his decision, 
and it would be equally natural for other judges to give 
weight to what had been decided previously in similar cases.” 
Such was probably the origin of the doctrine of precedent, 
most prominent in the Engilsh Common Law, but existing 
in all early legal systems. There would be an effort to pre- 
serve at least the most important of such judgments, and 


1 Reeves, Hist. Eng. Law, chap. 1. Judicial Opinion, Reports of Am. Bar 
2 McClain, The Evolution of the Ass’n, vol. 25, p. 383. 
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hence we have “the books of decision,” which are usually, but 
as I think, erroneously, called ‘* codes,’’ such as’ Exodus 
21-23 and the “Code of Hammurabi,” and in later times the 
“Reports” of the actual trials. 

In the first case before the Permanent Court of Arbitra- 
tion, the “Pious Fund” case between the United States and 
Mexico, the court, in rendering the judgment, also filed an 
opinion stating the considerations of law and fact which con- 
trolled the decision, thus establishing a precedent which will 
undoubtedly be followed in the future.! 

Thus we are able to trace an analogy between the growth 
of international and private law. As we find the former to 
be in a state sometime passed through by the latter, we may 
perhaps hazard some conjecture as to the future growth of 
- international law. It may be expected to follow to a certain 
extent the course of evolution of private law. If that has 
been the case heretofore it will naturally be increasingly so 
in the future, and, indeed, we see the tendency in full opera- 
tion in the Pious Fund case, which applied the private law 
doctrine of res adjudicata to arbitral judgments, and the 
Venezuelan arbitration, which virtually adopted the doctrine 
of a lien obtained by a vigilant creditor on his debtor’s goods. 
We may expect treaties to be more and more assimilated to 
private contracts, and the intent of the parties rather than 
the ceremony of execution regarded as the essential elemnt. 
War will more and more tend to become obsolete, not for 
sentimental but for political reasons; because less expensive 
and uncertain methods of determining questions are avail- 
able. The permanent Court of Arbitration will be resorted 
to more frequently, its procedure will be perfected, and 
through its decisions the principles of international law will 
be further developed in accordance with the needs arising 
from the relations of nations and States to each other. 

The suggestion has been made that the influence of The 
Hague court will be slight, because there is no international 


1 W. L. Penfield, The Pious Fund Arbitration, North American 
Review, vol. 175, p. 839. 
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government to enforce its decrees, and it has been argued 
that there is really no international law in the proper sense 
because there is no supreme authority over the nations, 
This idea results from the erroneous view that law consists 
only of a rule laid down by a superior power. It ignores 
entirely themis, of which law is mainly composed. Again 
it has been conclusively shown that the law of nations is 
part of the municipal law of all civilized states, and as such 
enforceable and enforced by them.! It has been urged that 
government consists of judicial, legislative and executive 
functions, and that in addition to The Hague court there 
should be established an international legislature to make 
new international law and amend that which exists. The 
Interparliamentary Union at its recent meeting in St. Louis 
proposed to call an international conference to consider 
among other subjects the advisability of establishing an In- 
ternational Congress. It is to be hoped that this proposition 
will not be taken seriously. Probably there is no nation 
which would consent to give up its own sovereignty so far 
as to be bound by acts of aa international legislature, and it 
may well be questioned whether, even supposing that con- 
sent could be obtained, such an institution would be of bene- 
fit. Legislation is a comparatively late institution in legal 
evolution. It is unknown to early societies. Here again 
the idea of law as the command of a superior has obscured 
our view. The compilations of decisions in cases such as 
the Roman Twelve Tables, The Jewish Book of the Covenant, 
that from Sicily known by the name of Charondas, and that 
of Hammurabi, recentiy discovered in Babylonia, are usually 
called “Codes,” and regarded as legislative in their nature. 
It has been recognized, however, that they are not new pro- 
nouncements, but embody what were established customary 
rules, and it would be more correct to term them Books of 
Decisions or Digests. In the epilogue of the inscription 


1 James B. Scott, The Place of International Law in Legal 
Education. Reports Am. Bar Ase’n, vol. 26, p. 583, 
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Hammurabi calls “the words which I have written upon my 
monument,” “the judgments of the land” and “the decisions 
of the country which I have rendered.’’! The Jewish secular 
law consisted of decisions and customs.? These so-called 
early “Codes” then were decisions rendered in actual cases 
and formed law exactly as case law is now formed in com- 
mon law systems. The collection of them seems usually io 
have occurred at periods when there had been a clash or 
movement of tribes or peoples, perhaps of varying customs, 
a conquest or change of population and a period of recon- 
struction. The early social organizations were usually vital 
enough to maintain their institutions approximately com- 
plete after every shock. In the history of conquest the sub- 
ject populations usually maintained their cultures with com- 

paratively slight modification by the conquerors. Some- 
thing of change and clash there is always. The written 

codes which we find from early societies usually represent a 
recognition of prior existing customs, although to some ex- 
tent they may be a selection from varying ones. Legislation, 
the making of laws, requires the existence of the concept of a 

superior power with authority to lay down rules of conduct. 

It cannot exist prior to the existence of the state. While 

its beginnings may be traced earlier, the state did not reach 

complete development, at least in Europe, until its identifi- 
cation with the Christian Church and the latter’s extension 
of the principle of authority. From this alliance of the 

Christian Church with the state in the Middle Ages arose 

the doctrine of the divine right of kings.? From it also 

arose the doctrine of the sovereignty of the state. 

Thus legislation is a device of late origin in legal history 
and fostered by conditions that may be but transitory. It 
has been lavishly used in modern times, but whether its use 
ae Harper, The Code of Hammurabi, 8 Guizot, Hist. of Civil. in Europe, 


Lee. ix. 
* Godby, The Making of Hebrew 4 Chapter v. 
Secular Law, Jewish Conservator, 
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has been beneficial has been seriously questioned. Says 
Buckle in his History of Civilization in England.4 « Every 
great reform which has been effected has consisted, not in 
doing something new, but in undoing something old. The 
most valuable additions made to legislation have been enact- 
ments destructive of preceding legislation. The whole scope 
and tendency of modern legislation is to restore things to 
that natural channel from which the ignorance of preceding 
legislation has driven them.” The avowed purpose of legis- 
lation is to change existing law to suit changed conditions. 
But in doing so by this method the law is rendered rigid 
and inflexible and must inevitably be provocative of further 
change by new legislation. Thus legislation breeds legis- 
lation again in ever-increasing ratio. Over-legislation is 
one of the serious evils of our day. There are not wanting 
signs that this is beginning to be realized, and it is quite 
probable that legislation will become of less and less im- 
portance in legal science. 

Whether there will ever be a world state or government or 
not it would be idle to attempt to forecast. At all events — 
the time when it will be a possibility is still distant. It 
would seem most probable that an international state or an 
international legislature could serve no useful purpose, and 
to attempt to call such into being would be unwise. Inter- 
national law, being a part of the municipal law of all civil- 
ized states, can be enforced by existing governments, and 
its continual growth in accordance with the needs of inter- 
national relations is best assured by the existence of an 
international court to ascertain and declare the law in con- 
crete cases, such as has been instituted in The Hague trib- 
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OF LAW REPORTS AS MEMORIALS OF HISTORY 
AND BIOGRAPHY. 


History and biography have time-honored rank and place 
in literature. Large spaces are assigned to them in the 
libraries and the catalogues which interest or invite the at- 
tention of the reading public. 

From sources high and low, far and wide, and objects 
mute as well as articulate, historians have gathered their 
_ records, exploring the internal and external relations of 
peoples, nations, States, communities, their uprisings, growth, 
changes, overthrow, and conditions in general. Thus they 
have treated of the origin of races and nations of men, 
their traits, their acts, their institutions. 

Carlyle spoke of history as the most honored if not honor- 
able species of composition, and asked if its whole purport 
was not biographic. He quoted with some approval the 
saying that “History is the essence of innumerable biogra- 
phies,” and in his Essay on History seemed to prefer that 
expression rather than the one that “History is philosophy. 
teaching by experience.” 

If we open to Macaulay’s Essay on “History,” which was 
a little earlier, we find the expression, “History is philosophy 
teaching by example.” Of this he remarked that, “Unhap- 
pily what the philosophy gains in soundness and depth 
the examples generally lose in vividness.” In another place 
he said: “History, at least in its state of ideal perfection, 
is a compound of poetry and philosophy.” 

Herodotus, as a forerunner, set forth accounts of “Re- 
searches” in which fancy may allow he was aided by the 
Muses, with Clio, the Muse of History, in the van. 

But the Law Reports to which some reference is to be 
made on this occasion are of a more modern order, and 
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more constrained in form and objects, not contesting with 
general literary works for popularity. It must be confessed, 
indeed, that they do not appeal to the taste of general read- 
ers. This is partly because while they have large and in- 
portant purposes, they are of a very practical character. 

It is not meant by this that they are akin to Trade Jour- 
nals or works of science, but that while they address the 
judgment of statesmen and legislators, they are especially 
helpful to students of the law, and yet more to those who 
are engaged in the practice of that profession, or in adminis- 
tering the laws, serving somewhat as tools to the artificer. 
In respect to classification they may be said to be akin to 
works on Political Science, with which they have sometimes 
been classed. 

An opinion was expressed, some years ago, by a thought- 
ful writer on the study of history,! that the History School 
must draw largely for its educational value on the sciences 
of Jurisprudence and Political Economy “as its most sub- 
stantial studies.” 

He considered that history was made up of human actions; 
that character is its end; that there is unity of the human 
race, and moral freedom, and that through effort man may 
have progress. He expressed the further opinion that know!- 
edge of the world and of action are necessary to produce 
such histories as those of Thucydides, Tacitus, Macaulay. 

While history speaks to us especially of the past, and 
sometimes of human action and fortunes on a large scale, 
it may display a beacon light for the future; and biography 
in treating of the life and character of an individual, may be | 
a section of history, with lessons more or less distinctive. 

If we were called upon to support the proposition that the 
report of a law case may be prolific of points of history and 
biography, we might instance, once for all, as sufficient evi- 
dence, “The Ring and The Book,” of Mr. Robert Browning, 
a work which in its execution was almost above individual 
effort. It required wonderful persistence united with very 


1 Prof. Goldwin Smith “‘ On the Study of History,’’ 31. 
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great artistic skill and ability. It gives biographical out- 
lines of several lives, with great insight into character, and 
extended views of history in various aspects. 

The author thus made use of a small pamphlet which 
happened to fall into his hands, stating some particulars 
leading to and culminating in a trial for murder in Italy, 
while under papal rule. It is probably unnecessary to re- 
mark here that the story wrought out is one of dramatic 
vigor, and insight into character. Authorship of a work 
of such signal artistic merit could only be expected from 
one who had an intimate knowledge of the country in which 
the scene is laid, and of the life and controlling thoughts 
of people of various orders and ranks, and large information 
of the history and literature of the church and nation in- 
volved. 

But it is not intended to review a work of such high art. 
The present task is to consider a species of publication 
having less ambitious aims, and distinguished for accuracy 
and utility rather than for appeals to the imagination. That 
law reports address the understanding, and sometimes ap- 
peal to the heart and conscience might well be claimed, yet 
their chief merit is in showing the application of the law to 
the cases prosecuted to judgment. 

England has been distinguished for judicial records, and 
for the reports of legal proceedings in its courts of justice. 
The sessions of such courts have from time immemorial been 
public. It is true that the right of publication has not al- 
ways received sanction. Sometimes there have been laws 
requiring the licensing of printing. It has also been ques- 
tioned at times whether reporters could rightfully publish, 
especially during the progress of the cases, or soon after 
the closing of a case, accounts of proceedings, without some 
sanction from the courts or prominent members of the judi- 
ciary. For example: There was in force for about thirtv 
years from 1662 an act of the English Parliament requiring 
that all books of the laws of the realm should be printed 
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only by special allowance of the Lord Chancellor, and other 
high judicial functionaries.! 

The House of Lords also at a later time, to-wit, in 1698, 
made a standing order forbidding reports altogether.? This 
probably had reference to that house in its proceedings gen- 
erally, and its judicial functions. 

But notwithstanding impediments of one sort and another 
pertaining to publication, England has great distinction as 
to its records and the reports of the proceedings of its courts, 
and is said to stand well in advance in this respect of France 
and Germany. Its Plea Rolls go back to about 1187, though 
it is thought they cannot be profitably traced for practical 
purposes to a date prior to the 3rd of September, 1189. 
Writers on the subject differ to some extent, some dating the 
time for practical uses as beginning in 1195, from which 
time documents as to sittings of the courts were preserved 
with greater care, and chancery took up the tale. From 
that period, by decisions of the courts and by writs penned 
in chancery, English law was in the course of construction. 
An accomplished legal historian tells us that about 1292 - 
began the Year Books, and England became pre-eminently 
the country of the written record.? The Year Books were 
_ written in Law French. Beginning in the time of Edward 
I., they extended to sometime in the reign of Henry VIIL., 
covering a period of about 247 years from 1307, with some 
interruptions of continuity. The “Selden Society” of Eng- 
land is causing a republication to be made of the Year Books. 
It is in parallel pages, French on one side and English on 
the other; and contains matter of great interest to the anti- 
quary and historian, “as a faithful portrait of ancient cus- 
toms and manners.’’ 

The accomplished editor of the 17th volume of the Series 
in course of publication says that as early as 1285 some one 
was endeavoring to report in the vernacular, that is, in 


1 Wallace, “ Reporters,” 34. 8 Pollock & Maitland’s History, &c., 
2 Td. 6. 195-203. 
41 Kent’s Commentaries, *481. 
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French, the oral debates that he heard in court. It is added: 
‘In 1293 a fairly continuous stream began to flow.’’! The 
origin of our present remarkable system of shorthand re- 
porting has grown out of the modest work done in such 
early times. 

When Coke’s Reports were published (and this was main- 
ly between 1600 and 1615) there were but a few prior re- 
ports accessible to the law student or members of the judi- 
ciary.2. Lord Campbell estimated the number preceding 
the publication of the first three parts of Coke’s Reports, at 
only 12 vols. extant, besides bulky abridgments. But it 
would seem from the account of Mr. Wallace in his valuable 
work on “The Reporters,” pp. 99-112, that there were then 
more volumes than Lord Campbell supposed; for besides 
the Year Books a greater number of Reports is specified as 
extending from 1378 to 1600. But a great accession has 
occurred within the last 150 years; for it was estimated that 
there were in 1896 over 1800 volumes of English reports 
alone, and of Irish ones 200, and that if the reports in British 
India and the English speaking colonies should be added, 
the number might run up to 4,000 volumes in all. 

The English reports represent the use of three different 
languages as prevalent at different periods in the making 
up of the records of judicial proceedings in England; the 
Norman French, the Latin and the English. In the time of 
Edward III. pleas were to be in the English tongue, but to 
be entered and enrolled in Latin, and it was not until 1733 
that an act of parliament was passed for converting common 
law pleadings from a fixed dead-language to a fluctuating 
living one; after which time, says a reporter,’ the garb of 
common law pleading began to be entirely changed and 
modernized. 

A legal historian who wrote over 100 years ago said: “The 
general cast of learning in the days of Queen Elizabeth comes 


1 Int:oduction to vol. 17 “ Year 2 1 Kent’s Com., *482. 
Books,” &c. p. XV. 3 1 Burrow’s Rep., Pref., p. IV. 
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within the bulk of that kind of law which is now in use.’’! 
He justly thought that reign “a very interesting period in 
the history of our (English) jurisprudence”; and adds that 
“from hence the commencement of modern law may be 
dated.’’ ? 

The value of records in the courts, to show the judgments 
pronounced, has been recognized very generally, from a re- 
mote period in English history. This and more will appear 
from noticing the date as above expressed, from which the 
Plea Rolls have been preserved. But was it sufficient tu 
have the judgment recorded, and preserved as a Memorial of 
the Court for the information of the parties concerned and 
of the officers expected to recognize or aid in carrying out 
the judgment? No, it was not enough to stop with a record 
entry of the judgments, especially of courts having an exten- 
sive jurisdiction. The opinions on which judgments were 
based were, of course, important as between the parties con- 
cerned, but it was also important that they should be con- 
sistent with or establish a rule which should clearly and 
wisely guide the public in the future. It was to be expected . 
that, “so far as possible, rules of law should be adjusted to 
the necessities of business, and accord with public justice, 
the justice of the whole, not yielding to a temporary wave 
of popular passion.” 

The recognition of the necessity of official accounts of the 
decisions of the court of the highest appellate jurisdiction in 
Illinois for example, was definitely manifested by the Gen- 
eral Assembly in the enactment, at an early date, of a Statute 
requiring the Supreme Court in all cases before it to state 
the case and give the opinion of the court in writing, to be 
filed with the other papers in the case.* The statute re- 
quired only that which had long been the usage in England, 
and also in this country, both in federal and state jurispru- 
dence, in courts having similar functions. The statute, at 
the same time, required the appointment of a Reporter to 


1 3 Reeves’ Hist. of Eng. Law (Fin- 2 Id. 788. 
layson, editor), 783. 3 Rev. Laws 1833, p. 149, §¥. 
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report the principal matters in the causes, to be drawn out 
at length, with the opinion of the court.! 

In the matter of the appointment of official omnes 
this country may be said to have taken the lead, and in 
doing so promoted the public interests. 

Respect paid by lawyers and by the courts to precedents, 
and especially to a case in point, in English and American 
jurisprudence, is very marked. This is partly in conse- 
quence of the care taken by the judges in deciding the cases 
when it is expected or required that they be reported. Care 
and accuracy in the reports is very necessary; and there are 
notable instances in which the reports themselves have been 
discredited over much. Mr. Wallace, in his book above men- 
tioned, speaks of both Lord Mansfield and Chief Justice 
John Marshall in this connection. The latter, says the 
work cited just now, was of a class of men, a small class it 
is true, “who are of strong logical minds, who reduce their 
knowledge to general principles, and trust largely to the 
pure strength of reason,” without aiming overmuch to be 
tenacious in their memory of insulated facts or curious after 
diminutive history. The suggestion is then made as to Chief 
Justice Marshall that his intellect found its true perfection 
in being a law unto itself, so that he might, more than others, 
generally dispense with the search for precedents. Yet the 
same writer remarked that Chief Justice Marshall once gave 
“an opinion which had the effect of almost totally subvert- 
ing in two states of our Union, the entire law of charitable 
uses.”?? The point decided was that a certain Baptist As- 
sociation ordinarily meeting in Philadelphia, but being an 
unincorporated association, was not competent to take under 
a will in Virginia, a fund bequeathed to it for the education 
of youths in the Baptist denomination appearing to be prom- 
ising for the ministry; it being considered by the court that 
such an unincorporated body was not capable of taking the 
trust as a society, and the court, in the absence of a statute, 
not assuming power to aid the execution of the trust. In 


1 Td. 2 Wallace, The Reporters, 8, 28. 
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this opinion of Chief Justice Marshall, Mr. Justice Joseph 
Story concurred in a separate opinion somewhat fuller than 
that of the Chief Justice. This was in 1819. The Chief Jus. 
tice in announcing his conclusion admitted that such a legacy 
would be sustained in England, and made reference to a 
case reported by Sir William Blackstone,' in which there 
was held to be power in a court of equity to aid a defective 
conveyance to charitable uses. But the learned Chief Jus- 
tice questioned the propriety of the opinion as a matter of 
decision aside from English statutes, which were not thought 
to be applicable to the case under consideration. It hap- 
pened, however, in 1841, that in the great case involving the 
validity of the principal bequest made in Stephen Girard’s 
will, having the object of founding Girard College,’ the 
subject was explored with singular ability by lawyers stand- 
ing in the very front rank of the American Bar, and especial- 
ly by Mr. Horace Binney of Philadelphia, who showed “that 
Blackstone’s report was entirely confirmed by another of 
Eden’s; and that both were sustained by all that deserved 
the name of authority in England.’’* In the case concern- - 
ing the Girard will, which was finally decided in 1844, Mr. 
Justice Story had the felicity, may we not say, of delivering 
the opinion of the court sustaining the arguments of Messrs. 
Binney and Sergeant as opposed to those of General Walter 
Jones, of Washington, D. C., and Daniel Webster; and in 
the course of this opinion Mr. Justice Story stated that upon 
a more thorough examination of the authorities, some of 
which had come to light by the then recent publications of 
the Commissioners on the Public Records of England, con- 
taining “a very curious and interesting collection of the - 
chancery records in the reign of Queen Elizabeth and in the 
earlier reigns,’ Whatever doubts * * * might prop- 
erly be entertained upon the subject when the former case 
(that of the Trustees of the Philadelphia Baptist Associa- 
tion) was before the court, those doubts are entirely removed 
by the late and more satisfactory sources of information.” 


11 Wm. Blackstone’s Reports, 91. 
2 Vidal v.Girard’s Executors, 2 How. 137. * The Reporters by Wallace, p. 3. 
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The contrast of these two cases in our highest judicial 
tribunal illustrates the need, not only of great care, ability 
and learning on the part of advocates and judges, but also 
shows that the consideration of history may be highly im- 
portant in passing judgment upon cases involving questions 
of private right as well as in those affecting the powers of 
government. 

It may be conjectured that there is in what has been said 
of our very distinguished fellow-countrymen, Chief Justice 
Marshall and Mr. Justice Story, an admission of an element 
of uncertainty in the decision of law cases, sometimes, as 
in one of the cases cited, from a mistrust of the Reports, 
and at other times from too great a dependence on principles 
supposed to be supported by them. Yet a remark attributed 
to Edmund Burke, in reference to the English Reports, was 
pertinent in his time, “that English jurisprudence has not 
any other sure foundation, nor consequently the lives and 
property of the subject any sure hold but in the maxims, 
rules, principles and juridical traditionary line of decisions 
contained in the notes taken from time to time and published 
mostly under the sanction of the judges called Reports.’’ ! 

The reason for such reliance upon the Reports is well ex- 
plained by Chancellor Kent, who said: ‘* Every person well 
acquainted with the contents of the English reports must have 
been struck with the unbending integrity and lofty morals with 
which the courts were inspired.’’ He added: ‘* I do not know 
where we could resort among all the volumes of human compo- 
sition to find more constant, more tranquil, and more sublime 
manifestations of conscious rectitude.”’ 

It was Chancellor Kent’s opinion of such Reports that: 
“They are worthy of being studied even by scholars of taste, 
and general literature, as being authentic memorials of the 
business and manners of the age in which they are com- 
posed.” He said further: “Law Reports are dramatic ia 
their plan and structure. They abound in pathetic inci- 
dents and displays of deep feeling.*’* 


1 The Reporters, 48. 2 1 Kent’s Com., *497. 3 Id., *496. 
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An interesting movement was made in England in 1863 
for the improvement of the system of law reporting then ° 
prevailing there. It was suggested that “in any other coun- 
try * * * it would be considered as much the duty of 
the government to publish the decisions of the Superior 
Courts as to publish the enactments of the legislature.” 
Both were said to be, in that country, “of equal importance 
to the public, for without the study of both no useful knowl- 
edge of English law can be acquired.”’ ! 

The movement was for a departure from competitive pub- 
lications, having reference, of course, to the public demand, 
to an orderly course of reporting and publication under the 
direction of a Council for law reporting. The principal ob- 
ject of the proposed change was to have a set of standard 
reports upon the basis of a fair regard for existing interests; 
one complete set of reports prepared with the requisite léarn- 
ing, skill and care and published with expedition, regularity, 
and at moderate cost, * * * for citation as authority.’ 

The movement was carried through to success in a few 
years. Its history is quite creditable to the English bar. . 
While it was in progress it was supposed that in a uniform 
series of reports, such as was proposed, eight volumes of 
about 800 pages each, would make up the reports to be pub- 
lished each year, taking the place of a much greater bulk of 
matter which was published under the prevailing system, 
there being at the time something like five concurrent series 
of reports, which, while probably generally accurate, could 
not really be said to be authorized. 

We have referred to Lord Mansfield, a great luminary of 
the law. Any reference to him, however, may recall the fact 
that in political life he came into conflict with the elder 
Pitt, and that his skill and accomplishments in debate and 
in oratory bore a favorable comparison with those of such 
a formidable adversary, whose arrows left a sting which 
continued, it would seem, when death removed the sender. 


1 Daniel on ‘‘ History of the Law 2 Id., 255. 
Reports,’’ 65. 
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The part they respectively took in the public councils of 
state during the contest between Great Britain and the thir- 
teen colonies of America will be recollected, with criticism, 
it may be, of Lord Mansfield and praise of the Earl of Chat- 
ham. But when we look at the judicial work which was done 
by Lord Mansfield, as shown by the reports of his decisions, 
we must still further admire his ability, and his fitness for 
the bench; and may we not feel inclined if visiting Westmin- 
ster Abbey to notice his statue by Flaxman there placed? 
Nor should we fail to remember his decision in James Somer- 
sett’s case, in 1772, under which a slave, bought in Virginia, 
taken to England, and finally placed on a vessel to be trans- 
ported to a colony tolerating slavery, was liberated, on the 
ground that slavery was so odious that nothing but positive 
law would justify its toleration.1 The effect of the decision 
was that a slave, when -he touched the soil of England, 
became free. 

Charles Sumner in reviewing this case criticised Lord . 
Mansfield for alleged over-reluctance in thus deciding. But 
it seems to have been a matter in which other judges sat 
with the Chief Justice, and the importance of the case, as 
likely to operate to hold or set free 14,000 or more other per- 
sons situated like Somersett had to be considered.? 

Both in political life and while sitting as a magistrate 
Lord Mansfield was tolerant, and inclined to liberality, in 
respect to religious freedom. 

His great reputation rests, at present, chiefly on his judi- 
cial career, in which he was truly eminent. Under the 
English system of government there was not the separation 
between the judicial, legislative and executive departments 
maintained in this country. Hence Lord Mansfield, in sup- 
porting the administration in power had to meet the shocks 
of debate with Lord Chatham and others while sitting in the 
House of Lords, although he presided over the Court of 
King’s Bench. 


1 Lofft’s Rep., 1; 11 State Trials, 2 American Orations (Whitman), 
Hargrave’s ed., 340-8, for Francis 258; Works of Charles Sumner, vol. 3, 
Hargrave’s Argument. p. 182. 


686 39 AMERICAN LAW REVIEW. 


An able reporter, in reviewing a period of twenty years, 
during which Lord Mansfield had previously presided in the 
Court of King’s Bench in England, recalled but two cases in 
which the decision had been by a divided court, one of them, 
a distinguished case in which Lord Mansfield had maintained 
that a literary copyright might be said to exist at common 
law, and further held that it was not a mere creation of 
statute.'. In that case Mr. Justice Joseph Yates delivered a 
memorable dissenting opinion, which was subsequently sus- 
tained by the House of Lords as the better expression of the 
law, because it was thought that although an author would 
have certain rights at the common law, especially before 
publication, yet the aid of a statute was necessary to declare 
or make certain such rights after publication, and that upon 
the passage of that statute the author was to look to it for 
the establishment of the rights following publication. In 
this respect the Supreme Court of the United States, in an 
opinion which involved the claim of one reporter of the 
Supreme Court of the United States as against another and 
certain publishers sustained the view taken in the dissenting 
opinion by Mr. Justice Yates and adopted by the House of 
Lords; and therefore held it to be necessary for an author 
desiring to assert an exclusive property in a work published 
t6 comply with the Copyright Law of the United States.? 

Law reports in olden times, and also in more recent 
periods, reveal prejudices of a racial character, and in regard 
to religious beliefs. In the light of the present day the re- 
counting of some of these would seem strange; yet they 
may be viewed as marks of the battling of hidden forces of 
mind, heart and character. 

In 1744 there came up for consideration by a celebrated 
Lord Chancellor of England (Lord Hardwicke) a case in 
which the depositions of certain aliens who were subjects of 
the Great Mogul, professing the Gentou religion, were of- 
fered in evidence. The offer was supported by the Attorney 


1 4 Burrow, 2395. 2 Wheaton v. Peters, 8 Peters, 591; 
8 Law. Ed., 1055. 
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General of England (Sir Dudley Rider) in proving a claim 
against the estate of a deceased person. The Attorney Gen- 
eral had the assistance in the case, also, of William Murray, 
then Solicitor General, afterwards Lord Mansfield. The 
witnesses had been sworn in a solemn form, characteristic 
of their native country, in which the depositions were taken. 
They had severally with their hands touched the foot of the 
Bramin or Priest. The oath had been duly interpreted to 
each witness. The objection to the reception of the deposi- 
tions was to the effect that no oath could be administered 
to make a man a competent witness but the oath upon the 
evangelists, and that a particular form of oath was required 
by law, without any exception of persons. Lord Coke was 
cited as an authority, among others, and he had gone so far 
~ as to suggest that an infidel could not be a witness, and that 
a Jew could not be a witness.! 

It was maintained, indeed, in substance, that only the 
British Parliament could dispense with the common and 
usual form of oath. Parliament had passed an act under 
which quakers were so relieved that they might be allowed 
to take an affirmation instead of an oath when formerly they 
were frequently imprisoned and their estates sequestered by 
a process of contempt for declining to take the oath required 
by law; and the inquiry arose why the legislature acted upon 
this subject, if a form of obligation binding on the conscience 
of a quaker would have been permitted without an act of 
parliament. It was further objected that if in the particular 
case the depositions should be received, and an attempt 
should be made to indict the witnesses for perjury, the ordi- 
nary form of indictment, referring to the solemnity of the 
oath as having been on the evangelists, could not be adopted. 
Counsel objecting to the depositions maintained that as large 
as were the dominions of Great Britain, and as extensive as 
was the commerce of her subjects, the law must be overturned 
entirely to allow such depositions to be read, in the absence 


1 The banishment of the Jews was earlier, and they were 
under a ban in Lord Coke’s time. 
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of an act of parliament altering the then prevalent form of 
swearing witnesses. 

The case was considered one of such importance that the 
Lord Chancellor was assisted in it by Lord Chief Justice Lee 
of the Court of King’s Bench, Lord Chief Justice Willes of 
the Court of Common Pleas, and Lord Chief Baron Parker 
of the Court of Exchequer; these high officials being called 
in to consider with the Lord Chancellor the arguments of 
the counsel for the respective parties. While the various 
heads of the courts took time for further consideration, they 
caused a search to be made in the crown office for precedents 
of indictments for perjury to see how the offense had been 
stated in the prosecution of a Jew or a heathen. Separate 
opinions were given by the Lord Chief Baron, the Lord Chief 
Justices and the Lord Chancellor. In the argument and 
opinions, sacred and profane history were ransacked. The 
objection to the depositions was overruled. Lord Chief 
Baron Parker thought the witnesses, if they were guilty of 
perjury, would be subject to be indicted upon a special in- 
dictment. Lord Chief Justice Willes was of the opinion © 
that some infidels might under some circumstances be ad- 
mitted as witnesses; and that while the same credit might 
not be given to the evidence of an infidel as to that of a Chris- 
tian, yet in a mercantile affair, such as the case presented, 
between an English merchant and an Indian merchant, a 
subject of the Great Mogul, it was right enough to allow the 
creditor to follow his debtor into England ; and that it would 
have been absurd for the witnesses to swear according to the 
Christian oath. He argued, therefore, that the witnesses 
should be allowed to swear according to their own notion — 
of an oath. Lord Chief Justice Lee was of the opinion that 
the case was to be viewed with reference to the eternal rule 
of natural justice, and that it would be agreeable to the 
genius of the law of England to admit the evidence of such 
alien witnesses, who were “under the religious tie of an oath 
administered in the most solemn manner,” especially in 4 
transaction wholly in the country of the Mogul. The Lord 
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Chancellor was also of the opinion that “the genius of the 
law of England” had sanctioned and would permit the ad- 
ministration of an oath in a manner agreeable to the notion 
of the person taking the same, not requiring the person 
taking such oath to adopt the Christian religion.! 

Comment has been made on the case just noted, partly for 
the purpose of showing the care sometimes taken by the 
judges in making a precedent, and as an evidence of the earn- 
estness of the contests over many points in respect to which 
the law has become clear. Another reason for the reference 
has been to indicate the advance of principles of liberty and 
humanity. 

Time will permit but a passing notice of some other cases 
marked for comment. 

One of these” is sometimes called the British Debt case, 
_ wherein Patrick Henry appeared in the Federal Circuit 
Court for Virginia as one of the counsel for the American 
debtor, as against the British claimant, and made an illus- 
trious argument, in 1791, and again in 1793, before full 
benches of Federal Judges. The difficulty and importance of 
the case necessitated great deliberation and very full consi4- 
eration. An analysis of the former of the arguments by Mr. 
Henry is given in Wirt’s Life of Henry, and shows great 
thoroughness on the part of the orator. It is not surprising 
that when it became known that Mr. Henry was to speak in 
the case the members of the General Assembly of Virginia 
preferred to be in the court room rather than in their own 
halls. 

The bond upon which the suit was brought was given in 
1774. It was pleaded that by the legislative acts of Virginia 
passed while the Revolutionary War was in progress, the lia- 
bility under the bond had been extinguished; the claimant 
having held to his British allegiance, and having put himself 


1 Omychund v. Barker, 1 Atkyns, 3 Bouvier’s Inst., Book 4, tit. 8, chap. 
21. (For Mr. Burke’s views of this 11, § 8, etc.) 
case, see 11 Edmund Burke’s Works, 2 Ware v. Hylton, 3rd Dall., 199. 
pp. 77-84. On the same subject see 
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in the position of an enemy. A partial payment into the 
treasury of that state, in pursuance of one of such acts, was 
also pleaded, as a discharge, and had been supported in the 
trial court. The creditor had but a small recovery there, and 
sued out his writ of error to get a larger judgment. 

When the case came on to be heard in the Supreme Court 
of the United States, it was argued in behalf of the defend- 
ant by John Marshall, then at the Virginia bar, and Alex- 
ander Campbell, also of that bar. They had appeared with 
Mr. Henry in the Circuit Court. The decision in the Su- 
preme Court was not until 1796, and it is probable that be 
fore the argument in that court came on Mr. Henry had 
upon the repair of his fortune, largely withdrawn from the 
practice of the law, as well as from public affairs in general. 

Various points concerning the history of the war, and in 
regard to the rights of belligerents, and pertaining to the 
effects of confiscation and sequestration, were discussed; 
and the views of the courts as pronounced in divers cases, 
as well as the opinions of learned jurists, in general, and 
in different historical periods, were taken into consideration. | 
Chiefly, however, the effect of the Treaty of Peace of the 3rd 
of September, 1783, between the United States of America 
and his Britannic Majesty, in securing the rights of British 
subjects as to debts due before or during the Revolution 
from a subject of the United States, had to be determined 
by the court; and upon mature deliberation the Supreme 
Court reversed the judgment of the Circuit Court, and held 
that the creditor should meet with no lawful impediment to 
recover the debt, and that the treaty avoided the effect of the 
confiscation acts and nullified the payment to Virginia, for . 
which a receipt had been given by Thomas Jefferson when 
Governor of that state. 

In other cases, coming down to as late as 1830, the effect 
of the same treaty, in some aspects bearing upon citizenship 
or property rights, had to be considered. 

If we should recall the interest which was taken by the 
press and the public in respect to what was considered an arbi- 
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trary course of a recent speaker of the House of Representatives 
of Illinois, and should at the same time be disposed to enter 
upon historical research concerning certain parliamentary 
questions involved in that instance, we might turn to the 
report of a great case which was tried in Pennsylvania in 
1839.? 

The case involved an inquiry into the causes of the sepa- 
ration of the Presbyterian Church in the U. 8. A. into two 
bodies, each of which claimed to be the rightful body in law. 
A contest had arisen in the highest church judicatory, as 
to whether the moderator had rightfully refused to allow 
an appeal from his decision upon a motion to change or com- 
plete the roll of membership, and the persons who objected 
to the moderator’s action, had speedily proceeded to elect an- 
- other moderator, under whom they acted in a separate body, 
as the rightful judicatory of the church. The rightfulness of 
this action, through which the church remained divided into 
the Old School and New School bodies many years, was thor- 
oughly debated and considered in the case mentioned. 

It was one of very great importance from the principles 
and interests involved, and constitutes a landmark. Yet the 
purpose of its citation in the present instance will be better 
understood if the research should lead one to look into a full- 
er but independent and unofficial report which was made uf 
the case, giving the arguments of the very able counsel en- 
gaged in the case. They exhibited many interesting facts of 
history, not only as to the denomination in this country, but 
also as to action taken in the British House of Commons, 
especially in cases of dissatisfaction with the course of the 
speaker, or when the speaker was not present to discharge 
his duty. 

The argument, it may be remarked in passing, was by law- 
yers of very signal ability: Josiah Randall and William M. 
Meredith of Pennsylvania, and George Wood of New York, 
appearing for the relators, and F. W. Hubbell, Joseph R. In- 


1 Com. v. Green, 4 Whart., 331. 
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gersoll and John Sergeant of Pennsylvania, and William C. 
Preston of South Carolina, appearing for the defendants. 

' The importance of a court of review or of appeal is exhib- 
ited by the same case, in that it appears that upon a course 
of reasoning that seemed to be quite strong the jury found 
for the relators, namely, for the New School party, and yet 
upon the more final consideration which the case underwent 
when before the full court, the verdict was set aside, as con- 
trary to law, while the learned judge who tried the case at 
nisi prius continued to be satisfied with the verdict. 

Viewing for a moment the report of a case which was 
argued in the Supreme Court of the United States by William 
H. Seward and Salmon P. Chase in 1849 in defense of a citi- 
zen of Ohio, from whom it was sought to recover a penalty 
prescribed by an act of Congress for concealing or harboring 
a slave,! we should turn to Seward’s works for a fuller re- 
port of his argument, so limpid in its language while pre- 
senting technical points.2 Nor may we feel inclined to stop 
with his brief reference to the movement in England for the 
suppression of the slave trade. We may well go a little 
farther and take notice of the speech of the younger Pitt 
in April, 1792, in favor of the suppression of that trade; a 
speech which was “one of the most extraordinary displays 
of eloquence.” And would it not be pardonable to indulge a 
sense of congratulation that our own nation, within two 
years after that speech, stood foremost among the nations in 
a measure for the suppression of the “incurable injustice” 
which the great English orator had arraigned with a ve- 
hemence akin to inspiration? 

In the same year (1849) Charles Sumner argued in the 
Supreme Judicial Court of Massachusetts the case of Rob- 
erts v. The City of Boston,’ and urged in a very learned argu 
ment that it was not lawful to exclude the colored children 
from the public schools, giving them the privilege of separate 


1 Jones v. Van Zandt, 5th How., 2 1 Seward’s Works, New Ed. 1884, 
215. p. 476, 
5 5 Cush. 198. 
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schools, only. The argument, though highly complimented 
by the court, was not sustained. It is given in Mr. Sumner’s 
words under the title of ‘*Equity Before the Law.’’! Mat- 
ters related in it will remind us of recent litigation? which 
arose in our sister city of Alton as to separate schools for 
colored children, and also as to an occurrence in the city cf 
Washington when President Roosevelt entertained Mr. Booker 
T. Washington; for Mr. Sumner said:* **Two youths of 
African blood recently gained the highest honors in a college 
at Paris, and on the same day dined with the King of the 
French, the descendant of St. Louis, at the Palace of the 
Tuileries.”’ 

Some of the earliest law reports in the different states 
of our Union picked up cases of colonial times, although the 
publication of the reports very seldom preceded the early 
years of the last century. For example: The Maryland re- 
ports show notes of some cases as early as 1658. The repori- 
ers gathered from the records and from all accessible sources 
notes of a few cases extending from that date to September, 
1774, making nearly 600 pages of a volume. The preface 
truly said: “Unless some traces of lawyers are preserved in 
reports, the memory of the distinguished rank which they 
held at the bar, scarcely ever lasts longer than the lives of 
their contemporaries.” This is especially true of those who 
do not enter public life or have prominence in authorship or 
war. 

Accessible archives or publications give accounts of Coun- 
ty Committees of Correspondence and county and colonial 
conventions in the state named, during the period of trouble 
with Great Britain, prior to the Declaration of Independ- 
ence. These are pretty full. One who would take an interest 
in their perusal, and follow it up with research into the law 
reports in that state, and in the federal tribunals, and then 


1 2 Sumner’s Works, 327; Cases in of Alton, 193 Ill. 309; 56 Law. Rep. 
Illinois, since passage of 14th Amend- An. 95. 
ment: People &c. ex rel. Bibb v. Mayor 2 See last preceding foot-note. 


2 Sumner’s Works, 875. 
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take up a reading, of more or less fullness, of works of a 
more specially biographical character, will become possessed 
of a quite considerable fund of information as to who were 
the leading characters in that important epoch, so far as 
concerned that colony; and can also trace the prominent 
names down to a much more recent period, and in some 
instances to the present time. 

This is but an example. Other states could be chosen for 
like information, more especially applicable to them, and 
with similar results. 

It was in the mind of the writer to say a word or two of 
the extraordinary outflow of law reports; the number in the 
United States alone having run up to more than 5,900 voil- 
umes at the close of 1903; representing with minor exceptions 
cases decided within the last one hundred years. Perhaps, also, 
some allusion could fitly be made to works published within the 
latter half of the same period, pointing out, for the aid of stu- 
dents and of practitioners of the law, the leading cases. Some 
of these cases date back 300 years, or more; and the annotations 
made are frequently very valuable. But it is feared that 
undue license has already been taken with the topic chosen. 

The law reports may be likened unto a vast pile containing 
labyrinth upon labyrinth, with many winding passages 
lengthening and broadening with exploration. 

The reign of law as administered in the courts had its 
origin in the needs of man as a social being. The recognition 
of those needs has developed from year to year, and age to 
age. The small sphere of action in years long by-gone has 
enlarged with the growth of civilization until it is an im- 
measurable orb, with beams of light for the good of man. 
The protection of dumb beasts from cruelty has also become 
a recognized object of that reign. 


*¢ And all about the courtly stable, 
Bright-harnessed angels sit in order serviceable.”’ ! 


In the progress which must be recognized, unsteady or in- 


1 Milton, Hymn of the Nativity, XXVII. 
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constant as it may seem, there is a triumph which is like unto 
that of man over inanimate nature; the coming of a higher 
law to man himself; a fuller recognition of duty of man to- 


wards his brother man; a nearer approach unto the law of 
universal brotherhood. 


‘* These struggling tides of life that seem 
In wayward, aimless course to tend, 
Are eddies of the mighty stream 
That rolls to its appointed end.” 


Tuomas Dent. 
CuHIcaGo, ILLINOIs. 


1 WwW. C. Bryant, ‘Poem on the Crowded Street.” 
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THE EFFECT ON AMERICAN JURISPRUDENCE OF THE 
DOCTRINE OF JUDICIAL PRECEDENT. ! 


The doctrine of judicial precedent or Stare Decisis is a 
distinctive feature of the common law derived from England 
and the courts of Westminster Hall. This doctrine is un- 
known in continental systems, hence reports of decisions 
not having authoritative force are relatively few. I have no 
intention of wearying you with a discussion of the limita- 
tions and nice distinctions of this doctrine so thoroughly 
- imbedded in Anglo-Saxon jurisprudence and recognized in all 
jurisdictions in this country. It has been recognized by the 
legislature of Arkansas, as shown by Section 2608 of Chapter 
49, Criminal Procedure, providing that ‘*‘ The decisions of the 
Supreme Court shall be obligatory on the Circuit Court as . 
being the correct exposition of the law.’’ 

In ancient times opinions were comparatively brief, but 
now, as a result of stenographers, typewriters and cheap 
printing, and because of authoritative effect of a former de- 
cision under this well recognized doctrine of stare decisis, 
the mountainous mass of law reports grows each year in 
geometrical proportions, notwithstanding all efforts to 
check production. The reports of almost every state in the 
Union run into hundreds, and few lawyers are content to 

cite cases from their own State Supreme Court and the 
' Supreme Court of the United States only,. but load their 
briefs with citations from every state in the Union, and from 
England, Canada and Ireland. Publishers vie with each 
other in furnishing lawyers guide posts through the paths 
of this labyrinth, such as the American and English Ency- 


1 Address before the Arkansas June 2, 1905, by Henry D. Ashley, of 
State Bar Association, Hot Springs, Kansas City, Missouri. 
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clopedia of Law, and the Encyclopedia of Pleading and 
Practice, The Cyclopedia of Law, Century Digest, Lawyers’ 
Co-Operative Reports, American Decisions, American Re- 
ports, ete., ad infinitum. 

Far be it from me to minimize the enormous value of these 
reported cases. They contain the legal wisdom of the ages. 
As said by Burke when there were practically no American 
Reports and comparatively few English Reports, “English 
Jurisprudence has not any other sure foundation, nor con- 
sequently, the lives and property of the subject any sure 
hold, but in the maxims, rules, principles ana judicial tra- 
ditionary line of decisions contained in notes taken from 
time to time, and published mostly under the sanction of 
the judges, called Reports.” 

What would the development of the principles of equitv 
in this country have been without Johnson’s Chancery Re- 
ports, particularly from 1814 to 1823, when the great Kent 
was chancelor? But notwithstanding all that may be said 
as to the immense value of these Reports as particular in- 
stances of the application of the law to specific facts, the 
reports of the State Courts have now grown to such enormous 
proportions that the condition is well-nigh intolerable. 

As said in a report to the American Bar Association in 
1885 (twenty years ago), mainly written by David Dudley 
Field, “A single word expresses the present condition of the 
law—chaos. Every lawsuit is an adventure more or less 
into this chaos. It is idle to think of going on as we are 
going. The confusion grows worse all the time. Chaos 
deepens and thickens daily.” 

John F. Dillon in his address to the same association in 
1884 said: “The most distinctive feature of the Common 
Law of England and America is the rule of judicial prece- 
dent, or the binding force of adjudged cases as rules of 
decisions for like causes. In no other system of jurispru- 
dence is such force given to judicial judgments as in Eng- 
land and America. The result is that elsewhere the judicial 
reports are comparatively few since judicial judgments 
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have in general no authority and theoretically no higher 
ranks than expositions or commentaries of private writers. 
The corresponding result is, according to a recent state- 
ment, that in 1881 (twenty-four years ago) the judicial 
reports of England numbered 2,944 volumes, and in this 
country about 3,000, and they are increasing in the United 
States alone at the rate of over 100 volumes a year. Where 
is the multiplication of reports to end? Is it to go on un- 
checked indefinitely? Is it desirable or practicable to check 
it? How far is it an evil, and if it be so what is the remedy? 
These are inquiries of such serious moment that they may 
well engage the attention of the association.” 

I am informed by Mr. Pipes, of the Pipes-Reed Book Com- 
pany of Kansas City, that the present rate of increase in 
the United States, not considering many reports of inferior 
courts, especially in the state of New York, is at the rate of 
about 135 volumes a year. , 

Tennyson, who seems of all modern poets to have had 
the keenest aptitude for crystalizing into verse the defects 
and abuses in any department of government, characterizes 
the condition of the law in his day thus in the well-known 
lines : 

“The lawless science of our law, 
The codeless myriad of precedent, 
That wilderness of single instances 


Through which a few, by wit or fortune led 
May beat a pathway out to wealth and fame.” 


Now, what is the effect of this condition of things on 
American jurisprudence? Let us first attempt a definition 


of “jurisprudence.” Odd though it may seem to a lawyer, I — | 


find, to my mind, the most satisfactory definition in the Cen- 
tury Dictionary: “More specifically, the body of unwritten 
or judicial law considered in the light of its underlying 
principles and characteristic tendencies and as distinguished 
from statute or legislative law.” 

I am aware that this is a somewhat narrow definition. 
Legislation or written law is certainly law, and therefore 
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juris-prudentia or the science of the law must include legis- 
lation. But considered from a modern American stand- 
point, I for one sympathize with the feeling of the examiner 
for admission to the bar of a hopeless applicant, who having 
failed to make a single intelligent answer to the questions 
propounded to him, was asked by the examiner in a kindly 
spirit: “Young man, on what branch of the law would you 
like to be questioned?” “I thin I would like to be asked 
some questions about the statutes of our state,” replied the 
applicant. “Thunder,” said the examining lawyer, “what 
is the good of that kind of knowledge? The next legisla- 
ture may repeal all you know.” 

Most modern legislation bears the same relation to juris- 
prudence that quack nostrums warranted to cure all earthly 
ills, sold by a painted Indian out of the tail end of a ped- 
dler’s wagon, bear to the materia medica. 

Now what is the effect upon judicial law (considered in 
the light of its underlying principles) of this rigid doctrine 
of judicial precedent in view of the present enormous bulk 
and chaotic condition of case made law? It seems to me 
to weaken the grasp of both bench and bar upon the under- 
lying principles of jurisprudence and to increase the chacs 
and confusion. 

Our courts cite cases to support the statements of the 
most elementary principles of law. In no other domain of 
learning is this mania so pronounced. If a moralist makes 
a statement that honesty is the best policy, does he cite a 
formidable list of authorities from the Bible or Poor Rich- 
ard’s Almanac? Lawyers, instead of attempting an analy- 
sis of the general principles applicable to the particular ‘case 
to be presented, hunt their Encyclopedias and Digests for a 
case exactly similar in facts, a case ‘* on all fours.” 

Mr. Eugene Ware, the poet, lawyer and politician, and 
incidentally a bit of a wag, in defending a railroad com- 
pany in the Supreme Court of the state of Kansas in a suit 
for damages for the killing of a mule just south of a small 
Kansas town used substantially the following language: 
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“May it please the court, the first case to which I beg your 
attention, I cite with great diffidence, for while it is true 
that the animal killed, as in the case at bar, was a mule, 
it was killed east of the town instead of south of the town, 
Now may it please the court, the second case I cite also 
with some diffidence, because while it is true that the animal 
killed, as in the case at bar, came to its untimely death 
south of the town, as in the case at bar, I regret to be com- 
pelled to admit that it was a horse instead of a mule. But 
now, may it please the court, I am about to cite a case that 
Iam bold enough to think must control the decision of the 
case at bar, for not only is it true in the case I am about to 
read, that the animal killed was a mule, but, as in the case 
at bar, he met his fate south of the town.” 

There is too little attempt at reasoning on wetctalie: but 
a prolix and ill-considered opinion is based on another not an- 
alogous in principle, but similar in facts, making a structure 
like a house of cards, which cannot stand alone. 

We of the bar are particeps criminis in this demoralizing 


business. We dump upon the court things we call briefs, © 


the very word being an eloquent survival of better days. We 
cite hundreds of cases from every state in the Union, many 
of which we have not even verified, and taken sometimes (to 
our shame be it said) out of the Encyclopedias without ex- 
amination. As said by Professor Baldwin of Yale Univer- 
sity in his address before the Ohio Bar Association in 1892: 
“The guiding principles of our law are few and plain. Their 
application to the matter we may have in hand it is the 


business of our profession to make, and if we spent more | 


time in doing it ourselves, and less in endeavoring to find 


out how other men have done it in other cases, we should, I | 


believe, be better prepared to inform the court and serve our 
client.” 

_I am aware that there is nothing original in these ani- 
madversions. They have been made with far greater force, 
by Bentham, by our own David Dudley Field, by John 
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F. Dillon and a host of others, but the question is certainly 
a live and burning one. What is to be the end and from 
whence will come relief? You may struggle along to your 
graves through “this wilderness of single instances,” but the 
world moves on, calls loudly for a speedy and certain admin- 
istration of equal justice, and some remedy must and will 
be found. Will some legal Moses be born, or is he now 
alive, capable of stating so clearly and tersely the substantive 
law as it now exists in some one of the states of the Union 
that the legal profession will at once recognize this masterly 
work of genius and recognize it as the basis of ultimate codi- 
fication? This is hardly to be hoped for. Don’t be alarmed, 
it is not my intention to weary you with a discussion of 
the great subject of codification fought out by the giants in 
- our profession in legal literature from Bentham’s day to 
our own time. 

Of course, the first and obvious remedy lies with the 
judges themselves. But average human nature being what 
it is and the public as parsimonious in the matter of judges’ 
salaries as it is, we may hardly dare to hope that an anti- 
toxin will be discovered by the judges themselves which will 
effectually cure the lack of ability or of industry, or the con- 
tagious tendency to blindly follow precedent, or last, but 
not least, prolixity. 

The vade mecum of every judge should be the practice con- 
scientiously followed by Chancellor Kent of blessed memory, 
thus stated by himself: “My practice was, first, to make 
myself perfectly and accurately (mathematically accurate- — 
ly) master of the facts. It was done by abridging the bill, 
and then the answers, and then the depositions, and by the 
time I had done this slow and tedious process, I was master 
of the cause and ready to decide it. I saw where justice 
lay, and the moral sense decided the court half the time; 
and I then sat down to search the authorities until I had 
examined my books. I might once in a while be embar- 
rassed by a technical rule, but I most always found princi- 
ples suited to my views of the case; my object was so to discuss 
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a point as never to be teased with it again, and to anticipate 
an angry and vexatious appeal to a popular tribunal by dis- 
appointed counsel.” 

The remarkable opportunities for the study of compara- 
tive jurisprudence, due to the development in this country 
of forty-six independent legal systems in the states of the 
Union, to say nothing of the Federal Courts, seem to offer 
a ray of hope. 

The Century Dictionary, after defining comparative ju- 
risprudence as “the analysis and comparison of the bodies 
of law existing in different states,” remarks: “In modern 
times the right development of.law and the tendency to a 
convenient assimilation of the laws of different civilized 
states and nations, have been much favored by the study of 
comparative jurisprudence.” 

The law periodicals call attention to anything markedly 
original or new in the development of any of these forty- 
seven independent systems. Yes, even your morning paper 
with its accounts of important lawsuits in various states, 
gives you the opportunity to study comparative jurispru- 
dence while you drink your coffee or smoke your post pran- 
dial cigar. 

Codification pro-tanto or tacit, unconscious and partial 
codification will, in my humble opinion, be the ultimate 
result of this constant and almost enforced study by Ameri- 
can lawyers of comparative jurisprudence. Of course, sub- 
stantive law can never be completely codified because it is 
alive and unfinished. Anything completely finished is dead. 
A dead and effete system of law might readily be completely 
codified. 

A remarkable instance of pro-tanto codification is shown 
in the recent Codes adopted in the United States and Eng- 
land, of the law on commercial paper. In 1889 a committee 
on uniform state law was appointed by the American State 
Bar Association. In 1900 this committee reported that the 
state of New York had appointed three “commissioners for 
the promotion of uniformity of legislation in the United 
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States,” and adopted a resolution recommending the ap- 
pointment of like commissions by other states. 

Several states appointed commissioners, who held their 
first conference in 1892. In 1895 the commissioners au- 
thorized their committee on commercial law to procure a 
draft of a bill relating to commercial paper based upon the 
English statutes on that subject. The same year John J. 
Crawford of the New York Bar was employed by this com- 
mittee to draft a bill. In 1896, at the conference of the 
commissioners, this bill was adopted. Then commenced an 
active campaign for the adoption of this act in the various 
states. Having been previously adopted by twenty-five 
states, one district and one territory, it was, at the last ses- 
sion of the legislature, adopted in my own state of Missouri. 

I shall attempt no discussion of this act, but earnestly rec- 
- ommend to this association its consideration, and, if it meets 
with your approval, an earnest campaign by this association 
for its passage; that Arkansas may be the twenty-seventh 
state and next to her sister state of Missouri in the adoption 
of this salutary law. Consider the enormous advantages 
to this indissoluble Union of indestructible states of uniform- 
ity of law in all of them on the subjects of commercial paper, 
marriage and divorce, descent and distribution of property, 
execution and probate of wills and acknowledgments of 
deeds. 

I think we must look to the legislature for help. And this 
leads me to a few words on the duty owed by lawyers to the 
public in the preparation and advocacy of wise legislation. In 
England, as you know, every act of Parliament is submitted 
to a committee of lawyers, experts in the drafting of legis- 
lation. This duty in America, under present conditions, 
must be performed by bar associations. Every lawyer, who 
is not what Ruskin calls a fee first man; not a mere com- 
mercial pettifogger, with no higher professional ideals than 
to use his abilities and knowledge as a mere sordid means of 
graft, ought certainly to realize that as a member of a 
learned profession, which largely dominates and molds pub- 
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lic opinion on the vital principles of our government, he owes 
a duty to his chosen profession for the good of the com- 
munity in which he lives. 

As said by the same great master, Chancellor Kent, “The 
responsibilties attached to the profession and practice of the 
law are of the most momentous character. Its members, by 
their vocation, ought to be fitted for the great public duties 
of life, and they may be said to be ex officio natural guar- 
dians of the law, and to stand sentinels over the constit- 
tions and liberties of the country.” 

These efforts for the public good can best be made effect- 
ive through bar associations. Every lawyer sbould be a mem- 
ber of the State Bar Association, the American Bar Associa- 
tion, and, if he live in a city, a city bar association, just as 
he possesses civic pride, state pride and pride as an American 
citizen. Bar Associations not only tend to development of 
lofty professional ethics, but are the great counteracting 
force against the degrading commercialism now lowering the 
profession of the law into a mere business. In no way can 
Bar Associations perform so valuable service to a commu- . 
nity as in a steady and persistent effort to mold legislation, 
and especially legislation for the betterment of the adminis- 
tration of justice. This service is always for the public good 
without hope of fee or reward. 

Although it is probably true, as openly charged in the pub- 
lic press, that many members of our state legislatures are ve- 
nal, when it comes to granting special privileges to public ser- 
vice corporations or blackmailing them with the threat of hos- 
tile legislation, few of them would be inclined or dare to turn 
a deaf ear to the request of their own State Bar Association 
in advocacy of remedial legislation for the good of the peo- 
ple of the state in securing greater certainty and less delay 
in the administration of justice. 

No words are said to be of any value unless they tend to 
action, and the action that I earnestly urge upon you gentle 
men of the Arkansas State Bar Association is patient and 
persistent effort to thus mold the legislation of your state. 
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I can not close without a few words on a kindred question 
of professional ethics, which arises out of existing business 
conditions. Some laymen say they wonder how a lawyer 
can be honest and accept retainers without regard to whether 
his client has the right or wrong side of a case. This, of 
course, is the veriest casuistry. The advocate’s duties are 
not the duties of the judge. His client is entitled to a fair 
trial, and a lawyer is bound to see that he gets it and is 
never bound to throw his personal opinion into the case 
to the extent of saying that he believes his client is innocent 
or right, and should never make such statement except in 
sincerity. The only qualms the right thinking lawyer has 
are whether he has done all he could for his client, lest by 
his lack of diligence or failure to intelligently grasp the prin- 
ciples of the case, his unfortunate client has lost his life or 
gone to jail or been cast in a suit he should have won. 

But these are days of great corporations, and annual re- 
tainers paid by them to many of the ablest members of our 
bar ; because these men are retained by such powerful corpor- 
ations have they sold their opinions on great public ques- 
tions? When great political or public questions are before 
' the people and they turn to these lawyers as tribunes of the 
people for advice and guidance, shall these able lawyers, be 
cause they have fat retainers in their pockets from special 
interests, fail to speak out, or worse yet, shall they inten- 
tionally deceive and mislead the public, for the benefit of 
their rich and arrogant clients whose interests are diamet- 
rically opposed to the interests of the people? 

As Mr. Justice Brewer said, in the hearing of many now 
before me, at the banquet of the World’s Congress of Law- 
yers last October: “Gentlemen of the American Bar, a se- 
rious responsibility rests upon you. Preserve the rights of 
the individual. Preserve the rights of the individual against 
the encroachments of organized capital and against the en- 
croachments of organized labor.” 

So my message to the lawyers of this great state is: Don’t 


neglect your sacred duties as members of our honorable pro- 
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fession to the public and the public weal. Don’t sell your 
conscience to any client. Work through this association for 
such remedial reforms as shall make the administration of 
justice certain, speedy and without fear or favor. Don’t 
elect as President of this association any man, who in his 
devotion to some special interest through a retainer, makes 
you doubt his having sound opinions on all great public ques- 
tions, or the courage to speak them out, notwithstanding 
such retainer. Use your best efforts to make this common- 
wealth more and more a government of laws, not men, to 
make those laws each year simpler and more certain of 
impartial enforcement against and for the benefit of all, high 
or low, great or small, individual or corporate, so that Rich- 
ard Hooker’s matchless and familiar apostrophe to the law 
may in some measure, at least, be realized among you. 


* Of law there can be no less acknowledged 
Than that her seat is the bosom of God, 
Her voice the harmony of the world, 
All things in Heaven and earth do her homage 
The very least as feeling her care 
And the greatest as not exempted from her power.”’ 
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JOHN F. DILLON TO GRADUATES. 


REMARKS OF JOHN F. DILLON AT BANQUET, AT 
THE HOTEL ASTOR, NEW YORK, ON THE TWEN- 
TY-FIFTH ANNIVERSARY OF THE GRADUATING 
CLASS OF COLUMBIA LAW SCHOOL, JUNE 12, 1905. 


My Dear FRIENDS: On this anniversary occasion, I fan- 
cy, for the moment, the intervening twenty-five years oblit- 
erated, and I beg to salute you, one and all, once again, as 
my dear boys, for no other phrase satisfies the sentiments of 
- the heart. But this nunc pro tunc illusion is at most only 
momentary. I look again, but I look in vain, for the eager 
and youthful faces and forms of studenthood, and behold in 
their place, changed and yet the same, the features and the 
bearing that belong to middle life and strenuous manhood. 
Twenty-five years ago our relation was that of teacher and 
pupil, but to-night we are all lawyers, and we meet as com- 
rades to recall days and associations which memory makes 
but brighter and dearer as they recede further and further 
from us. 

Anniversary occasions naturally turn our thoughts and 
reflections towards the past in which such occasions have 
their origin and inspiration. What a world of incident and 
experience are comprised for each of us in the period be- 
tween graduation day in 1880 and the present, for, could the 
life of each be truly told or truly written, it would be found 
aromance and a history full of diversity and full of interest. 

When a quarter of a century ago you set sail with flying 
streamers upon the ocean of professional life you doubtless 
embarked with all of the hopes, the ambitions, the aspira- 
tions, the sublime audacities that so pleasingly belong t» 
youth and early manhood. Disappointments you may have 
had, for Hope is a great cozener ever prodigal of promises 
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that are never to be redeemed. We pursue with eagerness 
the mirage which enchants the view to find only too often 
that it eludes us whenever we attempt, in legal phrase, “to 
reduce it to possession and enjoyment.” Like alchymic gold, 
it shuns the mint: But your presence to-night, your high 
spirits and happy faces show that you are not here to com- 
plain of life, but rather with stout hearts ready to meet its 
trials, discharge its duties and fight its battles bravely to 
the end. 

Whatever ideals with which you started out may thus far 
have been jettisoned or lost, some, I hope and believe, you 
loyally and steadfastly retain. Chiefest among these, I trust, 
is the noble character of the profession of the law. Justice 
still remains, and ever shall, the supremest interest of maa 
on earth. The short period covered by your professional life 
has witnessed great changes in the conditions of society and 
government, and the need for well-equipped, capable, high- 
minded and conscientious lawyers, was never greater than it 
is to-day. Existing problems, as novel as difficult, connected 
with life, liberty, property, the domestic relations, combina-* 
tions and aggregations of capital and of labor seriously 
threaten to affect if not to undermine the foundations and 
fabric of our social and political structures. These problems 
must be met and wisely settled, and to this end the services 
of our profession, services which only its members can ren- 
der, are as necessary in the present as they have ever been 
found to be in the past, in this and all other free countries. 

Let us then avail ourselves of this occasion, festal though 
it be, to renew our vows of fidelity to our chosen profession, 
and reconsecrate ourselves to its duties and its service, in the 
full assurance that as “Nature never did betray the heart 
that loved her,” so the Law will never betray him who, “for- 
saking all others, keeps him only unto her.” ; 

Success in our profession is, indeed, a laudable ambition. 
There is but one more so, and that is success in life as a 
whole. And that man’s life is successful that has made the 
world happier and better from his having lived in it. And 
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truly blest is the man who in retrospect can trace and define 
the stream of his own life, whether it be great or small, by 
the brighter green of the fields which it has silently enriched 
as it passed along, day by day, an everflowing benefaction, 
to its destined end. 

The expression of such sentiments as these, I fain would 
hope, are not foreign to the occasion and should not cast 
upon it even a passing shadow. Possibly this can not be said 
of my next observation, in response to your toast, viz., that 
if we were to call the roll of 1880, many, many voices would 
not respond. “There is a sensible diminution in the air.” 
One specially above all, would we miss—the kindly presence 
of the venerable and venerated Professor Dwight—in the 
_ general estimation as well as in my own, perhaps the most 
gifted contemporary teacher of the law in the world. His 
power of elucidation, of oral exposition and enforcement of 
legal doctrines, developed and perfected by lifelong practice, 
was unequalled. Under his treatment the deepest problems 
and subtlest distinctions became luminous as day. It was a 
great good fortune to-you to have sat under such a teacher, 
and, when we think of him and the others whom we miss to- 
night, there is indeed a “sensible diminution in the air once 
so inspiring.” And that his teachings were not in vain I 
have visible proof before me in the persons of those who 
have been successful and distinguished in authorship and in 
various branches of the profession. It were invidious to 
name them and I shall not do so. 

I shall indulge the reminiscential propensity of age only 
to make two other reflections, which I hope you will not mis- 
takenly ascribe to any idle vanity. 

The one is, that, for better or worse, I have given my whole 
life to the study and practice of my profession, without re- 
mission, episode or distraction, and I do not regret it. And 
let me declare unto you that this course has had its own ex- 
ceeding great rewards, the very least of which is mere pro- 
fessional emoluments. 

The other reflection will be found in the fine poem that 
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James Russell Lowell, on his seventieth birthday, addressed 
to his friend, George William Curtis, in words tinged with 
a sober but not melancholy coloring: 


** T muse upon the margin of the sea, 
Our common pathway to-the new to be, 
Watching the sails that lessen more and more, 
Of good and beautiful embarked before: 
With bits of wreck I patch the boat shall bear 
Me to that unexhausted Otherwhere, 
Whose friendly- peopled shore I sometimes see, 
By soft mirage uplifted, beckon me, 
Nor sadly hear, as lower sinks the sun, 
My moorings to the past snap one by one.”’ 


Goop FRIENDS: I thank you for your cordial greetings 


and assure you I shall recall with pleasure through the com- 


ing days the memory and reflections of this delightful gath- 
ering. 
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STUDY OF CONSTITUTIONS. 


A COMPARATIVE STUDY OF THE CONSTITUTIONS 
OF THE UNITED STATES OF MEXICO AND THE 
UNITED STATES OF AMERICA.! 


The United States of Mexico consists of twenty-eight 
states, three territories and one Federal District, in which 
the City of Mexico, the capital of the republic, is situated. 

The Constitutions of the United States of Mexico and the 
United States of America naturally resemble one another in 
many respects. They just as inevitably differ in many inter- 
esting particulars. 

I invite your attention to a comparative consideration of 
the two instruments. 

As all know, the constitution of the United States is the 
older, having been adopted in 1789, while the Mexican con- 
stitution was adopted in 1857, and, asis well known, was pat- 
terned on that of the United States. Our own, with its 
amendments, consists of twenty-two articles, comprising 
about twenty octavo pages. The other has 133 articles, in- 
cluding the five additions to the original constitution, and 
fills about thirty-seven octavo pages. In form the American 
is superior. The language is more perspicuous, the style 
more lucid and concise. The Mexican is subject to the fur- 
ther criticism (one that applies with equal force to so many 
of the more recent constitutions of the American states) 
that it contains many provisions which should find no place 
in the organic law; but which should be left to the legislative 
discretion, as the changing condition of affairs from time to 
time demands. These observations, however, are upon mat- 
ters of minor importance, and the most salient points of 


1 Read before the Texas Bar As- El! Paso, Tex., at its meeting at Sher- 
sociation, by WiLLIAM H. BurGEs, of man, on July 12-18, 1905. 
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difference and analogy between the two constitutions claim 
our attention. 

First as to the form of government; second, the provisions 
for the protection of the rights of the citizen. 

The American constitution was ordained “to form a more 
perfect union, establish domestic tranquility, provide for the 
common defense, promote the general welfare, and secure 
the blessings of liberty to ourselves and our posterity.” 

The Mexican constitution was designed “to constitute a 
nation under the form of a popular, representative, demo- 
cratic republic.” 

Each recognizes, as the basis of governmental authority, 
the consent of the governed. Each divides the functions of 
government into legislative, executive and judicial powers, 
and each attempts to prevent the encroachment of one de- 
partment on the other. This end is sought to be accomplished 
in the Mexican constitution by this provision: “Two or 
more of the powers shall never be united in one person or cor- 
poration, nor the legislative power be deposited in one indi- 
vidual.’ 

Each looks to the formation in a Federal Government of 

’ “an indestructible union composed of indestructible states,” 
and each provides for safe-guarding the autonomy of the 
states within the union. By the tenth amendment to our 
constitution, it is provided: “The powers not delegated to 
the United States by the constitution, nor prohibited by it 
to the States, are reserved to the States respectively or to the 
people.” 

By article 117 of the Mexican constitution, it is provided: 
“The powers which are not expressly granted by the consti- 
tution to the Federal authorities, are understood to be re- 
served to the states.” 


THE LEGISLATURE. 


Legislative power under the Mexican constitution is lodged 
in a Congress composed of a House of Deputies, elected from 
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districts within the several states, and in proportion to popu- 
lation, and a Senate composed of two from each state, elected 
by the Legislatures of the several states. Senators serve 
for four years, one half retiring every two years. The House 
of Deputies corresponds in all material respects to our House 
of Representatives not only as to the age and qualifications 
of its members, the length of their term of office, and the 
characteristic of being representatives of the people as dis- 
tinguished from the Senators as representatives of the states 
in their sovereign capacity. They have the same prerogative 
in the initiation of legislation levying taxes, and they are 
charged with the duty of making and prosecuting all charges 
of impeachment. 
_ One striking difference is to be noted. The Mexican con- 
stitution expressly prohibits any ecclesiastic from holding 
the office of Deputy, or in fact any other office, either under 
the federation, or any component state. 

The House of Deputies furthermore has the following ex- 
clusive powers: 

1. “To constitute an Electoral College in order to exercise 
the powers which the law may assign to it, in respect to the 
election of the constitutional President of the Republic, 
magistrates of the Supreme Court, and Senators for the 
Federal District.” 

II. “To judge and decide upon the resignations which 
the President of the Republic or the magistrates of the Su- 
preme Court of Justice may make. The same power belongs 
to it in treating of licenses solicited by the first.” 

III. “To watch over, by means of an inspecting commit- 
tee from its own body, the exact performance of the business 
of the chief auditorship.” 

IV. “To appoint the principal officers and other em- 
ployees of the same.” 

V. “To constitute itself a jury of accusation (impeach- 
ment) for the high functionaries of whom Article 103 of the 
constitution treats.” 

VI. “To examine the accounts which the executive must 
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present annually, to approve the annual estimate of expenses, 
and to initiate the taxes which, in its judgment, ought to 
be decreed to cover these expenses.” 

Passing on to the Senate, we find the same general 
resemblance between the two constitutions. Their Senate, 
as ours, is charged with the duty of approving the treaties 
and diplomatic conventions which the executive makes with 
foreign powers, ratifying the appointments made by the ex- 
ecutive, and in short discharging the duties generally exer. 
cised by our Federal Senate. 

In addition to those functions to which we are accustomed 
in a Senate, the Mexican Senate is clothed with these ex- 

traordinary exclusive powers: 

: Vv. “To declare when the constitution, legislative and 
executive powers of a state shall have disappeared, that the 
case has arrived for appointing to it a provisional govern- 
or who shall call elections in conformity with the constitu- 
tional laws of the said state. The appointment of governor 
shall be made by the Federal executive with the approval of - 
the Senate, and in its recesses with the approval of the Per- 
manent Commission. Said functionary shall not be elected 
constitutional governor at the elections which are had in 
virtue of the summons which he shall issue.” 

VI. “To decide political questions which may arise be- 
tween the powers of a state when any of them may appear 
with this purpose in the Senate, or when on account of said 
questions constitutional order shall have been interrupted 
during a conflict of arms. In this case the Senate shall dic- 
tate its resolution, being subject to the general constitution — 
of the republic and to that of the state.” 

I am strongly inclined to the opinion that such a condi- 
tion as existed in the state of Colorado during a considerable 
part of the years 1903 and 1904, when civil administration 
failed, in the hands of an incompetent and unworthy judi- 
ciary, and an autocratic governor, “drunk with sight of pow- 
er,” and the laws were silenced in the presence of militant 
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anarchy and anarchistic military, would be held to waken 
the power that lies in the two sections above quoted. 

In all events it is safe to say that never while the firm 
hand, the clear head, and the strong heart of Porfirio Diaz 
guide the destinies of Mexico will such a condition exist 
there longer than is necessary to put the machinery created 
by those sections in motion. The first duty of a govern- 
ment is to govern. 

The Mexican Congress holds two ordinary sessions each 
year—the first beginning September 16th and ending the 
15th of December, at which session the general legislative 
business of the federation is transacted. The second session 
which begins the first of April and ends the last of May, is 

primarily devoted to raising revenue, passing the necessary 
- appropriation bills for the ensuing year, and auditing the 
accounts of the past year, though other business may be 
transacted if not inconsistent with the primary duties for 
which this session is held. The work of the second session 
is further facilitated by the constitutional provision requir- 
ing the executive on the last day but one of the first ses- 
sion to present to each house the accounts of the past year, 
and the bill of appropriations for the succeeding year. Each 
house must refer both account and budget to special com- 
mitttees of five appointed by such house, which committees 
must examine and report on them to their respective houses 
at the second session of the second period. 

The powers vested in the General Congress of Mexico are 
in the main powers possessed by the Congress of the United 
States. It is given all power over the territories, to appro- 
priate money to meet the expenses of the government, to levy 
taxes to raise revenue, to borrow money on the public credit, 
and to provide for the payment of the national debt. 

By express terms it is given power “to establish tariffs 
on foreign commerce, and to prevent by means of general 
laws onerous restrictions from being established with refer- 
ence to commerce between the states.” This is the Inter- 
state Gepmerce clause of their constitution. 

‘ 


| 
a 
t 
YIIM 


716 39 AMERICAN LAW REVIEW. 
The corresponding provision in our Federal constitution 
is: “The Congress shall have power to regulate commerce 
with foreign nations, and among the several states, and with 
the Indian tribes.” 

If my information be correct, our brethren of the Mexican 
bar have not had to wade through entire volumes devoted 
to a discussion of the magic words “commerce among the 
States.” The reports of their Supreme Court of Justice 
contains no definition of an original package—no learned 
disquisition denying by a vote of five to four the protection 
of those magic words to a package of cigarettes,! while 
affording their protection to a four-gallon jug of lager beer, 
by the usual divided court — six to three.? However, the 
larger end accomplished is the same in both cases. Through 
the interstate commerce clause of their respective constitu- 
tions, the two central governments have passed over state 
lines to reach and regulate the domestic affairs and polity of 
the people in matters never originally under the jurisdic- 
tion of the Federal government. 


THE PERMANENT DEPUTATION. 


Out of the two houses of Congress is formed what is 
known in the Mexican constitution as The Permanent Dep- 
utation; and this brings us to a consideration of the fea- 
ture of their mechanism of government which finds no coun- 
terpart in our own. 

The Permanent Deputation consists of twenty-nine mem- 
bers, fifteen from the House of Deputies, and fourteen from 
the Senate. These persons are chosen by their respective 
houses the evening before the close of the session, and hold 
authority during the recess of Congress only. 

Generally speaking, it is the function of this Permanent 
Deputation, or Commission, as it is called indiscriminately 
in the constitution, to act as a check on executive authority. 
It is to do, in the vacation of Congress, those things which 
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must be done by Congress when in session to give validity 
to executive acts, such as enabling the executive to use a 
portion of the National Guard in a state other than that to 
which it belongs, and to fix the extent of such use; to deter- 
mine, either with the President, or by itself, the necessity 
of calling Congress or either house thereof in extraordinary 
session ; to consider and approve or reject executive appoint- 
ments made while Congress is not in session; to administer 
the oath of office to the President should one be chosen or 
succeed while Congress is not in session, and to report all 
business not disposed of that the legislature which follows 
may take up such unfinished business. 


THE EXECUTIVE. 


The executive powers of government are lodged in a Pres- 
ident. He is elected for four years. He must be a native 
born citizen of the age of at least thirty-five years, and is 
elected by an electoral college representing the qualified 


electors of the several states. In this connection it is well 
to call attention to the fact that all elective officers created 
by the constitution of he United States of Mexico are chosen 
by electoral colleges representing the qualified voters of the 
districts or states, as the case may be. This, under the 
constitution of Mexico, is known as “an election indirect 
in the first degree.” In other words, in all such cases the 
citizens choose the electors, and the electors choose the 
officers. 

Briefly stated, the powers of the executives of the two 
countries are the same. There are minor differences in 
the terms of the grants of power and the methods of ad- 
ministration; but nothing of substantial importance distin- 
guishes one from the other in theory. 

In practical operation the differences are very great. In 
practice the power of the Mexican President is apparently 
autocratic. A careful study of their constiution discloses 
no warrant for this, and I attribute so much of it as is real 
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rather than seeming to the deep and abiding hold which 
their present chief executive has upon the hearts and minds 
of the Mexican people, and their faith in his wisdom and 
his loyalty to their welfare. 

It is further to be observed in this connection that never 
until 1903 did the office of Vice-President exist. All the 
provisions of the Mexican constitution show how strong was 
this prejudice “against a brother near the throne.” This, 
however, has been overcome, and there is now a Vice-Pres- 
ident of Mexico, who in all substantial respects corres- 
ponds to that officer in our government. 


THE JUDICIARY. 


The judicial power in the United States of America is 
“vested in one Supreme Court, and in such inferior Courts 
as the Congress may from time to time ordain and estab- 
lish.” 

The structure of our Federal judiciary, its functions and 
its jurisdiction are so well known to this association that 
no further reference to them need be made. 

Under the constitution of the United States of Mexico 
the exercise of the judicial power of the federation is vested 
in a Supreme Court of Justice and in the district and cir- 
cuit Courts. 

As the District and Circuit Courts are largely creatures 
of statute with powers and jurisdiction subject to legislative 
enlargement or abridgement, I shall not discuss them. 

The Supreme Court of Justice is composed of eleven 
judges, four supernumeraries (one of whom serves when 
one of the judges is disqualified), one “fiscal,” and one at- 
torney-general. 

The fiscal is the real legal representative of the people; 
the attorney-general is the head of the department of jus- 
tice, charged with general supervision of the administration 
of justice. 

While named as members of the Court, they of course 
take no part in the rendering of judgment. The term of 
office is six years, the salary not susceptible of change dur- 
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ing the term of office. The judges are removable by im- 
peachment only, and the qualifications are that those chosen 
must “in the judgment of the electors be learned in the 
science of the law, more than thirty-five years of age.” 
and citizens by birth and by the exercise of the rights of 
citizenship. 

They are chosen by popular election, indirect in the first 
degree, as that expression has heretofore been explained. 

Again speaking generally the jurisdiction of the Mexican 
Federal Courts extends to all matters of which our Federal 
Courts have jurisdiction, except that they have not jurisdic- 
tion of causes arising under their Federal constitution, and 
laws which affect private interests only, that jurisdiction 
being vested in the State Courts; nor have the Mexican Fed- 
eral Courts jurisdiction of causes on the ground of diverse 
citizenship, while the jurisdiction over controversies be- 
tween a state and a citizen of another state, which is ex- 
pressly denied by our Eleventh Amendment, exists under 
their system. 

The jurisdiction of their Supreme Court is original in 
controversies between state and state, and between Union 
and state, and as to questions of jurisdiction between the 
tribunals of states, between Federal tribunals asserting con- 
flicting jurisdictions, and between state and Federal trib- 
unals.. In all other matters its jurisdiction is appellate 
only. 

The important grant of jurisdiction to the Mexican Fed- 
eral Courts, however, is contained in Articles 101 and 102 
of the Constitution, which read as follows: 

Art. 101. The tribunals of the Federation shall decide 
all questions which arise: 

I. “Under laws or acts of whatever authority which 
violate individual guarantees.” 

Il. “Under laws or acts of the Federal authority which 
violate or testrain the sovereignty of the states.” 

Ill. “Under laws or acts of the state authorities which 
invade the sphere of the Federal authority.” 
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Art. 102. “All the judgments which the preceding article 
mentions shall be had on petition of the aggrieved party, 
by means of judicial proceedings and forms which shall be 
prescribed by law. The sentence shall be always such as 
to affect private individuals only, limiting itself to defend 
and protect them in the special case to which the process 
refers without making any general declaration respecting 
the law or act which gave rise to it.” 

In connection with this, Article 29 of their constitution. 
should be read. It is as follows: “Art. 29. In cases of 
invasion, grave disturbance of the public peace, or any other 
cases whatsoever which may place society in great danger 
or conflict, only the President of the Republic in concur- 
rence with the Council of Ministers and with the approba- 
tion of the Congress of the Union, and, in the recess thereof, 
of the Permanent Deputation, may suspend the guarantees 
established by this constitution, with the exception of those 
which assure the life of man; but such suspension shall be 
made only for a limited time, by means of general provi- 
sions, and without being limited to a determined person. - 
If the suspension should take place during the sedsion of 
Congress this body shall concede the authorizations which 
it may esteem necessary in order that the executive may 
meet properly the situation. If the suspension should take 
place during the recess, the Permanent Deputation shall 
convoke the Congress without delay in order that it may 
make the authorizations.” 

The words “individual guarantees” as used in Section 1 
of Article 101, above quoted, comprise the sacred guaran- 
tees of the bill of rights hereafter to be referred to. 

Under this grant of jurisdiction and for the protection of 
these rights the Courts hold Acts of the General Congress 
and of the several state legislatures unconstitutional just a3 
our courts do, and restrain by appropriate remedies their 
enforcement. 

What, to an American lawyer, appears to be the most 
serious omission from their constitution (except that of 
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the right of trial by jury), is the omission of any provision 
for the writ of habeas corpus. Under the powers granted 
by Articles 101 and 102, however, their courts issue at the 
suit of the aggrieved party the writ of Ampara de Guaran- 
tias,.a writ combining the functions of mandamus, seques- 
tration, injunction, habeas corpus, and the writ of prohibi- 
tion, giving to the citizen the relief needed from unlawful 
encroachments on either his person or estate. 

A careful examination of their constitution discloses that 
this writ is not provided for in express terms, but the con- 
struction placed on the articles above quoted is that this 
is the power given to the courts to extend the relief required 
for the protection of the citizens, and is inviolable and not 
subject to legislative or executive interference. 

In this construction all three departments of government 
agree. In fact it may be said, and in justice it should be, 
that during the quarter of a century now closing the three 
departments of government have in harmony endeavored, 
and with great success, to bring about a reign of law in 
which private property is inviolable, and personal security 
assured. 

The closing paragraph of Article 102 may need some ex- 
planation. “The sentence shall be always such as to effect 
private individuals only, limiting itself to defend and pro- 
tect them in the special case to which the process refers, 
without making any general declaration respecting the law 
or act which gave rise to it.” 

This has been understood among American lawyers as a 
denial of the force of precedents, if not as a positive prohi- 
bition of the record of them. This is not the case. The 
clause is held to mean that each case of the exercise of 
this extraordinary jurisdiction must be exercised only on 
pleading and proof in the individual case, and not that it 
will be granted to one because it was granted to another; . 
but each must show himself entitled to it. In doing this, a 
former adjudication is in the highest degree persuasive. It 
VOL. XXXIX. 46 
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_ is simply not conclusive. This is the extent of the limita. 
tion of the force of precedent. 

The decrees of the Mexican Supreme Court of Justice 
are preserved and published. In arguments in their courts 
they are cited as we cite the opinions of the courts of other 
jurisdictions than our own—for their persuasive effect. 
In the same way our brethren of the Mexican bar cite the 
works of great commentators on the civil law, and on their 
constitution, and in discussions of constitutional questions 
very frequently, if not most frequently of all, are cited Coo- 
ley’s Constitutional Limitations, and Story on the Constitu- 
tion, the latter having been well abridged and translated 
into Spanish. 


THE BILL OF RIGHTS. 


I have time for a few words only for a comparison of the 
Bills of Rights in the two constitutions. Theirs is the longer, 
though not the more comprehensive of the two. The great 
fundamental rights of man are well preserved in theirs as 
in ours. Both forbid taking private property, except for - 
public use and after adequate compensation. 

Both provide for the security of the citizen in his person 
and effects from arbitrary power, from unlawful search and 
seizure; from punishment except for the violation of gea- 
eral laws, with pre-established penalties, administered by 
civil tribunals of general jurisdiction. Both guard the 
freedom of speech and of the press, though the power givea 
to their government ‘to prevent such abuses of the freedom 
of the press as endanger the public peace receives a broader 
construction than our courts would give it or uphold. Both 
forbid slavery or any abridgement of freedom; both preserve « 
the right peacefully to assemble and petition the government 
for the redress of grievances, but their constitution declares: 
“No armed assembly has a right to deliberate,” and our ex- 
perience has been that none does deliberate. The right to 
keep and bear arms is recognized by both. Imprisonment 
for civil debt is forbidden, and though this is not generally 
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understood in this country, the prohibition is. enforced. 
The courts are always open for the enforcement of private | 
rights or the redress of public or private wrongs. Judicial 
costs have been abolished. The administration of justice 
is declared to be gratuitous; but the necessity of having 
the decrees of the blind goddess on duly stamped paper 
sometimes leads our people to doubt the accuracy of that 
declaration. 

All cruel and excessive punishments are prohibited. The 
rule of former jeopardy is enforced by adequate provisions. 

In the matter of accusations of criminal charges these 
differences are to be noted: 

We proceed on indictment by a grand jury. They on in- 
formation by a public prosecutor. ; 

They place the accused incommunicado for seventy-two 
hours after his arrest, which means that he cannot be seen 
by counsel or friends, and within the first forty-eight hours 
of his imprisonment the judge takes his preliminary state- 
ment. Of course we have no such practice, except in those 
star chamber proceedings held under the provisions of the 
Chinese exclusion acts.1 Their constitution provides that 
the accused shall be confronted with the witnesses who tes- 
tify against him in almost the very language of our own. 
With them, however, this provision is held to have been 
complied with when testimony of the witnesses is present- 
ed to the accused, after which, if he so desires, he can take 
the testimony of such witnesses by way of cross-examination. 

This connection is in plain violation of the language and 
spirit of the constitution, and would not be countenanced 
in our courts. It is defended by the lawyers of Mexico on 
the ground that it was a rule of necessity, any other being 
impossible when the constitution was adopted, and my in- 
formation is that a reform is on foot that will bring about 
the accomplishment of the manifest meaning and purpose of the 
constitutional provision. 

1 [ use the language of Mr. Justice Brewer in so describing them, 
U.S. v. Ju Toy, 25 Sup. Ct. Rep. 644. 
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Both constitutions secure the accused compulsory process 
for his witnesses; but each in the sense in which that term 
is understood in the respective countries, and in both he has 
the right to appear in person and by his counsel; the 
Mexican courts appointing counsel if the accused is without 
means to employ counsel. 

In ours the accused is guaranteed a speedy and public 
trial. Theirs contains no such provision, though a public 
trial is given, as the term “public trial” is understood in 
their laws, though it has a far different meaning with us. 
The vital difference between the two at last is that we have 
the inestimable advantage of trial by jury, while in Mexico 
a jury trial is not the rule. 

Mexico is making an experiment with trial by jury, but 
what the result will be we cannot foretell. In the Federal 
District, which corresponds with our District of Columbia, 
a trial by a jury of fifteen in criminal proceedings, in which 
a majority returns the verdict, is the rule that now prevails, 
and it seems to be working well, but on account of that 
conservatism characteristic of the Mexican and American 
lawyers alike, its general adoption does not appear probable 
in the very near future. 

A constitution as an instrument of government should be 
judged by the occasion that called it into being, the people 
to whom it is addressed, and the ends it is expected to 
accomplish. 

Bearing all these in mind, the Mexican constitution is 
entitled to our respectful consideration and study, though 
it is not equal to our own, nor could that be expected. 

They had our example; but we had what was even more 
valuable, a training in self-government. Every principle 
in our bill of rights was vital in our history before it was 
moulded into the constitution. The light in the council 
chamber wherein was framed our constitution came in an 
unbroken stream from Runnymede. Back of the constitu- 
tion were the Declaration of Independence, the Habeas Cor- 
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pus Act, the Bill of Rights, the Petition of Right, and Magna 
Charta. The framers of the constitution of the United 
States of Mexico had no such heritage, no treasure house of 
precedents recording the triumphant struggles of the indi- 
vidual with the government, which are the crowning glory 
of our profession. While the present constitution of Mex- 
ico was adopted in 1857 constitutional liberty in the sense 
in which we know it, is to all intents and purposes contem- 
poraneous with the ascendancy of General Diaz, in my judg- 
ment the greatest of living men. In short constitutional 
government, orderly liberty, is largely the gift of Diaz vf 
Mexico. 

It was the boast of Augustus that he found Rome brick 
and left it marble. How vastly nobler than this must be 
the judgment on Diaz when the Final Decree has been en- 
tered. It will be that he found his country threatened from 
without and lifted her to an exalted station among the na- 
tions of the earth, bringing her a lasting and an honorable 
peace. He found her rent with civil strife, and torn by war- 
ring factions. Now her people are united, prosperous and 
happy. 

He found her treasury exhausted, her credit gone, her in- 
dustries paralyzed, her commerce shackled. Now her debt 
is secured, her credit established, every industry vital with 
the energies of an upward moving people, “while through a 
thousand arteries in strengthening tides flows trade, the 
calm health of nations.” 

Out of strife and discord has come a sober reverence for 
law in which life is as safe as in our own country, and in 
which the title to private property is as secure. 

Almost the fourscore years allotted to those of great 
strength have come to Mexico’s Grand Old Man. A long 
and a useful life lies behind him—a life single in its devo- 
tion to the welfare of the people he has been chosen to lead. 
Let us accord to him the full measure of our admiration. 
Let us remember with professional pride the years of his 
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young manhood, as a lawyer; his years of usefulness as 
professor of Roman law in the National Institute of Mex- 
ico; his pre-eminent services to his race as a defender of 
liberty and law; and let us unite in the hope that he may 
be spared many years for the accomplishment of the work he 
has done so much to advance. 
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LIGHT SENTENCES AND PARDONS. 


About the middle of last year in this Revinw I showed, so 
far as I could, that the alarming prevalence of violent crimes, 
which has attracted the attention of many thoughtful men 
in this country, is not due, in the main, to any defect in our 
laws, but either to a growing immorality or to a change in 
our race, pointing out that, under substantially the same 
system of laws, the English government had been able to 
_ repress violent crime in its most remote and thinly populated 
regions. The frequency of acquittals by juries and the tech- 
nical interpretation of our criminal procedure by appellate 
courts spring from the same thing, the new temperament of 
the people rather than their old and long recorded statutes. 

In the past year we have fresh examples of an almost hys- 
terical temperament about punishment. The Rogers case in 
Vermont still leaves the convicted prisoner unpunished after 
debates in the legislature far different from those that might 
be expected from a calm, self-governing race. In New York 
the Patterson creature admits on the stand that she, a mar- 
ried woman, lived in open adultery with a married man, 
whose money she squandered and whose wife she made a 
widow, if not by her hand, by her evil conduct, yet the public 
prosecutor, instead of being universally commended in an 
endeavor to show that this wanton killed the man with whom 
she was actually struggling when a pistol in one or both 
their hands was dscharged into his body, was abused for his 
energy by a large portion of the public, while in various 
parts of the country great petitions and remonstrances were 
prepared in her favor. Nay more, since her discharge on 
account of the jury’s disagreement, a daily newspaper having 
a circulation of hundreds of thousands publishes a serial 
novel under the name of this self-confessed and prodigal 
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adulteress. Why try to excuse our shame by saying that 
this newspaper circulates only among an unimportant class 
of people? It is sustained, is it not, by the class that chiefly 
supplies us with jurymen? This style of journalism is popu- 
lar, or it would long since have expired. Has it sprung up 
in England or Germany? 

In West Virginia,’ recently the murderer of a sheriff re- 
turned armed from hiding to attend, in a daring humor 
which itself shows reliance upon bad public sentiment, the 
funeral of a friend, upon which, an attempt being made to 
arrest him, armed citizens actually came to his support! 
Don’t let us say that this, however, is in one of our mountain 
states. It occurs in a state well settled for more than a 
century, with above a million population, and the seat of 
many most elegant resorts for health and pleasure. Do these 


things occur in the Alps, the Apennines, or the mountains of 
Germany? 


In Pennsylvania a white woman not long ago was con- 
victed of slaying her white husband, after having borne a - 
black child to a negro paramour. On the reasoning that the 
husband was a drunken wretch, after all, we have actually 
read columns of stuff distributed by a press agency describing 
in the most pathetic details this woman’s devotion to the 
child. Not a line suggested that she had done wrong. But 
the mischief is not so much in the conclusions of the writer 
as in the popularity of his point of view. The people of the 
countries from which we chiefly descend would hoot at such 
silly, dangerous talk as this.. They would sign no remon- 
strances for the Patterson wench. No silly writings under © 
her name could hope to be sold. 

This subject of our criminal law being more and more 
discussed among us, the tendency is to find fault with the 
laws, instead of inquiring into the racial temperament which 
makes the best laws useless. Further pursuing the ideas 
which I set forth in the Review last year, I have been in- 


1 At Montgomery, November 12, 1904. 
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quiring into the administration of the criminal law as it ap- 
pears in sentences actually imposed. It is not the fault of the 
laws if judges are too merciful, but of something in the at- 
mosphere about them, something in the race of which they 
are a part, that makes them inclined to be easy. The theory 
upon which I have been proceeding is that the tendency to 
glorify a murderer, so to speak, to publish long accounts of 
his sniveling repentance, to give interviews with him, in 
which he talks of his mother and the Bible, and, among a 
class of people by no means few in number, to send him flow- 
ers and make him presents, is racial; that it is not found in 
other countries in any marked respect; that so far as Anglo- 
Saxon or Teutonic countries are concerned it practically 
does not exist at all, and that, no matter how we came by it, 
it pervades us all, the juries, the lawyers and the judges, both 
trial and appellate. 

I have been examining, I say, sentences actually imposed. 
Now, the period of punishment prescribed by the laws of most 
of the states is ample if enforced; so it is expedient to see 
whether the fault in this respect is with the statute or the 
judges. Let me take first Wisconsin, a state almost ideal for 
our consideration, as its population is largely rural, intelli- 
gent, and highly prosperous. The crimes I have selected 
for investigation are those of burglary and robbery. I have 
not taken murder, because that does not always proceed from 
a resolute tendency to vice, but just as often from sudden 
anger, while robbery and burglary are acts of the confirmed 
criminal. They are done with deliberation, with such careful 
study as is required in a trade, and there is very little hope 
for the reformation of anybody, young or old, who engages 
in them, and small excuse for mercy. Now, I am advised by 
the Wisconsin State Prison, under date of June 9th last, 
that while the maximum penalty for burglary committed by 
an armed man in the night time is fifteen years, only three 
received that maximum, and six, or more than half,-received 
eight years, or practically half of it. A different degree of 
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burglary is prescribed there for the entering, though at night, 
of any office, store, car, shop, or ship. Under this head nine- 
ty-nine offenders are confined. The maximum penalty ig 
only five years, yet merely a sixth, or sixteen, received that 
sentence; and seventy-six of the ninety-nine received sen- 
tences of three years. Let us take, in the same state, the 
offense of robbery. For such an offense, with a deadly wea- 
pon, the maximum penalty of the law is fifteen years. Six- 
teen committed this offence, but only one received the max- 
imum penalty, and ten received eight years or less. Why 
should not all have received the maximum penalty? Is fif- 
teen years a heavy sentence for one who, with deadly arms, 
robs and is prepared to kill? 

Let us go to the West now, into Idaho. For burglary i in 
the first degree in that state, the maximum penalty is fifteen 
years, but of forty-four persons confined there on June lasi, © 


. thirty-four received sentences of one-third of that period or. 


less. In fact, twenty-two, or one-half, received sentences of 
three years or less. In that state robbery has a maximum 
penalty of life and a minimum one of five years. Of ten per- 
sons under confinement for that offense, four received the 
minimum penalty, none the maximum, and seven of the ten 
were sentenced for eight years or under. 

Go now to Kentucky. The maximum penalty for burglary 
there is ten years. Six out of fifteen under confinement in 
the Frankfort penitentiary were under sentence for three 
years or less. For robbery in that state, the maximum is ten 
years. Out of sixty-nine under confinement, only ten re- 
ceived the maximum, though there were two life prisoners 
under that sentence on account of their being three times 
convicted. Of the sixty-nine under confinement, forty-six 
were serving only for five years or less. In Massachusetts State 
prison there are ninety-nine confined for robbery, for which a 
maximum sentence for life is possible. Only one received that 
sentence, only three a sentence of twenty years, and aeventy- 
one were sentenced for ten years or less. 

In Missouri the condition appears to be scandalous. The 
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Missouri State Penitentiary statistics show that in May last 
there were 116 prisoners under confinement for burglary in 
the first degree, for which offense the maximum penalty is 
twenty-five years. Of these 116, eighty-nine received only 
five years’ sentence, and only one the maximum sentence. 
Robbery in the first degree is in that state punished with a 
- -ximum penalty of imprisonment for life. Of 131 under 
confinement for that offense, only one received the maximum 
penalty ; sixty-one, or nearly one-half, received the minimum 
penalty of five years. Of the total, 106 received ten years 
or less. Even with prior conviction, the same foolish degree 
of mercy remained. There were twenty-three under confine- 
ment for robbery with a prior conviction, yet only three re- 
ceived the maximum penalty of life, and more than half re- 
- eeived only thirteen years. When to the deliberate nature 
of these offenses is added a prior conviction, and when we 
consider how difficult it is for the state to prove beyond a 
reasonable doubt any prior conviction, it does seem absurd 
to sentence so lightly the second time. 

In Illinois they have an indeterminate sentence, on which 
the statistics are interesting. We find that under the law of 
definite term, which expired in July, 1895, with a minimum 
for burglary of one year and a maximum of twenty years, 
the average time served by convicts was one year, seven 
months and eleven days, while under the new law for the 
same offense it was two years and nine months. Under the 
old law of straight sentence, as it is called, the average time 
served for robbery was one year, four months and eleven 
days, while under the new law, it was three years, four 
months and twelve days. The new law has worked some im- 
provement, but a very paltry one, considering the foul mur- 
ders that so often accompany robbery and the irreclaimable 
nature of the criminals. 

It must be seen that in all the states requiring criminals 
to be sentenced for an express period, the punishment in- 
flicted appears to be light, yet these terms are further re- 
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duced in most states in the Union by credits for good be- 
havior, a creditor which it is said the worst criminals are gen- 
erally surest to earn. These credits will sometimes reduce 
the period as much as a fourth. Congress has even passed a 
law recently which allows a reduction of one-third! Why should 
a robber or burglar be allowed any considerable reduction of his 
term for good behavior? Why should he not behave himself 
properly in prison or be punished further if he disobey? 

_ I have not been able to get the statistics from all the states, 
but have before me tables from the prisons of several others, 
without, however, any better results. It must, therefore, 
be apparent to everybody that the number of criminal of- 
fenses of a dangerous sort, including all those murders that 
are consequent upon robbery and burglary, would be enor- 
mously reduced by a simple lengthening of the period of con- 
finement of these offenders. The number of offenses com- 
mitted by old offenders, men who have been before in prison 
and who would be there still except for the short terms to 
which they were sentenced, is alarming. For instance, there 
was lately convicted, in the city in which I live, a man who ~ 
had served seven terms for burglary in different prisons in 
the United States. Burglary being his business, he no sooner 
went to prison upon that charge again than he settled himself 
down to good behavior, without the slightest intention of re- 
form, with a perfect intention, on the contrary, of commit- 
ting the offense again, fully convinced that if he was only 
clever enough next time, and not so stupid as he had been 
before, he would not be caught again. 

Our people seem not to have a sufficient horror of crime — 
to get an actual relish in sentencing offenders of any class. 
Judges shrink from imposing long terms. When they do im- 
pose them, they are sure to hear murmured exclamations in 
the court room, or to receive indirectly from their friends, 
when the matter is referred to as a newspaper item, some 
expression as to their having been that day very severe. 

Let us turn now to the subject of pardons. These are 
granted in America in such, number that there is hardly a 
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week in any state in which one may not see in the news- 
papers an announcement of one. Indeed, there has lately 
sprung up a new sort of custom, of a most pernicious sort, to 
imitate the bounty of kings upon their birthdays or mar- 
riages, by setting felons free. On last Christmas day the 
governor of Illinois indulged himself in this fashion by set- 
ting free four murderers under sentence for life. All were 
set free and one received a pardon outright. This good ex- 
ample was followed in Indiana with the same number, in 
Missouri with, three, in New York and Michigan with one. 
Those who know the tendency of our race and its sentimental 
attitude in many respects will not doubt that this amiable 
custom will grow. 

Considering, however, how difficult it is to convict crim- 
inals in this country, how prone the juries are to disagree 
or to acquit, how many technicalities are found in the higher 
courts, how light the sentences generally are, a more perni- 
cious custom than this can hardly be observed, at a time 
when an English writer is able to boast that the English 
lost fewer lives in the Boer war than had been sacrificed in 
America in two years before by murder and homicide, and 
when in 1904 there died by homicide in this country nearly 
8,500 people. It would be humiliating to make any compar- 
ison with the criminal statistics of Germany or of England, 
but it is impossible not to do so to some extent, and, having 
before me those of England for 1904, I may, with some morti- 
fication as an American, refer to the fact that there occurred 
in England only 148 cases of murder. This small number 
may possibly be explained by the fact that only three full 
pardons were granted in that country during the year 1904, 
to which may be added remission of imprisonment _to only 
fifty-two. It is said that in Vermont ten persons convicted 
of murder before Mrs. Rogers were reprieved by the legis- 
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-ABOLITION OF CAPITAL PUNISHMENT IN 
SWITZERLAND. 


Switzerland enjoys the distinction of being not only the 
oldest republic in the world, but also, in many respects, the 
most progressive state in Europe. But the spirit of prog- 
ress in Switzerland as a whole is of comparatively recent 
origin. This is especially true in respect to her penal laws, 
which, in many of the cantons, remained barbarous in the 
extreme long after the rest of Europe had eliminated from 
their codes all excessively cruel punishments. In Zug the 
rack was still in use as late as 1824, and in 1866 an entire 
family, mother, son and daughter, were burned at the stake 
in Unterwalden for practicing “forbidden arts.” 


Long before the last burning at the stake for sorcery in~- 


Switzerland, an effort had been made to abolish the death 
penalty throughout the Republic by Federal decree, and in 
1848 capital punishment was abolished for all political 
crimes, corporal punishment being at the same time pro- 
prohibited.! 

The work begun by the framers of the Federal constita- 
tion of 1848 was carried on by the jurists and philanthro- 
pists of the individual cantons, resulting, a year later, in 
the total abolition of the death penalty in Fribourg. From 


1849 onward the movement for abolishment of the scaffold — 


gained rapidly. In 1853 the Canton of Vaud enacted 3 
law according to which, “He who voluntarily kills another 
is punished by imprisonment of from twelve to thirty years.” 
But it was further provided that, “in case of recidivism, the 
culprit may be condemned to death.? In 1857 this clause 


1 Art. 54. 2 Tit. iv., chap. I, Art. 211, Code 
Pénal du Canton de Vaud. 
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was abrogated, and life imprisonment was made the supreme 
penalty. 

In 1854 capital punishment was abolished in Neuchatel, 
and in 1869 in Zurich. In Saint Gall, Aagau, and Solo- 
thurn, influential lawyers argued for abolishment of the scaf- 
fold, on the ground that the bloody penalty of decapitation 
(the only method of execution recognized by law in Switzer- 
land) was no longer in harmony with the advanced senti- 
ments of thoughtful people, and that the experience of 
other countries had proved that the death penalty could no 
longer be supported on grounds of practical necessity. These 
arguments resulted in a reduction of the number of offenses 
to which the death penalty was to be applied, but the ax 
and the guillotine still flourished in many of the cantons. 
In 1860 a measure for abolishment of the scaffold was intro- 
duced by the opponents of capital punishment in the Italian 
Canton of Ticino, but they did not succeed in their efforts 
until May 3d, 1871. 

By 1872 the crusade waged against the death penalty by 
Professors Mittermaier and Von Holtzendorff was beginning 
to bear fruit in Switzerland, and five years after the death of 
Professor Mittermaier capital punishment was abolished in 
the German canton of Basel (1872). 

Meanwhile, punishments became less and less severe 
throughout the republic, and capital punishment, though 
still nominally operative in most of the cantons, was restrict- 
ed entirely to crimes involving the loss of human life. In 
Lucerne, as early as 1860, the Code provided the death pen- 
alty only for premeditated murder.' In 1866 a like restric- 
tion of the supreme penalty was made by the canton of 
Bern.? In 1857 the Penal Code of Aagau provided capital 
punishment for three crimes,’ but the Code of February 
19th, 1868, restricts the death penalty to cold-blooded 
murder. 


1 Kriminal-Strafgesetz, 29 Nov., 5 Enumerated in the Peinliche Straf- 
1860, p. 152. gesetz, fur den Kanton Aagau, Feb., 
2 Kriminal-Strafgesetz, Tit. vii,Sec. 1857, pp. 107, 184, 185, 144, 145. 
Art. 123. 
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By 1872 capital punishment, as we have seen, had been 
abolished in the cantons of Fribourg (1849),! Vaud (1853), 
Neuchatel (1854), Zurich (1869), Ticini (1871), and, lastly, 
in Basel (1872). Totally abolished in six cantons by 1872, 
the death penalty was applied in the remaining sixteen can- 
tons only in cases of premeditated murder. 

So unpopular had the death penalty become in Switzer- 
land by 1874, that it was possible for the opponents of cap- 
ital punishment to carry an amendment to the Federal Con- 
stitution abolishing the death penalty for all crimes, though 
this penalty might still be inflicted under the Military Penal 
Code, in times of war.? Corporal punishments were also in- 
terdicted, as in the Constitution of 1848. 

An article of the revised constitution further provided 
that criminals to whom the death penalty had previously 
been applicable should henceforth be condemned to life im- 
prisonment, without the right of pardon until at least twen- 


_ ty-five years of the sentence had been served. 


In Switzerland, as in Germany, and, to some extent, as 
in the United States, the absence of a uniform Penal Code 
for the entire nation has led to great irregularities and 
some injustice in the awarding of penalties, crimes of sim- 
ilar gravity and evincing an equal degree of moral turpitude 
being punished by very divergent degrees of severity. As 
the backward state of civilization in some of the Swiss can- 
tons made it seem unlikely that any reform could be ex- 
pected by their own initiative, the more advanced cantons, 
sacrificing to some extent their own sovereignty, have voted 
for revision of Article 65 of the constitution, and the abol- — 
ishment of capital punishment, rendering the cantonal codes 
uniform in this respect, at least. But this encroachment 
upon cantonal rights was not effected without the encite- 
ment of bitter hostility. The most:active opposition to the 
measure was made by the Ultramontanists, who regarded 


1 The Code Pénal of 1878, for Fri- several offenses, all involving premed- 
bourg, provides the death penalty for itated murder (Art. 126). 
2 Art. 65. 3 Art. 54. 
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the abolishment of the death penalty in the light of an attack 
upon the Noachic and Mosaic codes. 

The article abolishing capital punishment was so 
ently opposed, both on scriptural and political grounds, that 
the matter was again brought up before the Federal Coun- 
cil, who, though deprecating any change in the article, were 
obliged, in 1879, to again submit the question to the people. 
Arguments for and against revision were presented with 
much ardor in both chambers, the debate finally ending in a 
compromise, according to which the contending factions 
agreed to the repeal of the old article and the adoption, in- 
stead, of the following: 

Article 65. “No sentence of death can be pronounced for 
a political offence. Corporal punishments are interdicted.” 

Put to the popular vote on the 18th of May, 1879, this 
modification was accepted by a vote of 200,485 against 181,. 
588. 

With the single exception of Vaud, all the cantons which 
had abolished the death penalty before the new Federal con- 
stitution came into force, voted against the revision. Bern, 
occupied by the French, and Thurgau, occupied by Germans, 
also voted against the revision. In Solothurn the votes were 
almost equally divided. In St. Gall the scaffold was re 
stored by a vote of 23,763 against 13,736. Although the law 
abolishing the death penalty in St. Gall was to go into effect 
on the 8th of January, 1883, no executions have since oc- 
curred. 

In Obwalden (Upper Unterwalden) the death penalty was 
not only restored for premeditated murder, but a clause of 
the Code provides that if the victim of an assault dies as 
the consequence of wounds received, even though these wouid 
not ordinarily prove fatal, the criminal is to be decapitated.' 
Although Obwalden is a comparatively backward half-can- 
ton, the death penalty has never been resorted to since its 
nominal restoration. 


1 Article 72, Code Pénal. 
VOL. XXXIX. 47 
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In Uri, capital punishment was restored for murder and 
for arson, but for the latter only when accompanied by loss 
of human life. The Code of Procedure provides that cul- 
prits condemned to death shall be executed within twenty. 
four hours after sentence of death has been pronounced, 
But in Uri, as in St. Gall and Obwalden, no executions have 
taken place since 1874. — 

In the Canton of Schwyz the scaffold was restored by the 
Code of 1881, and it was decreed that executions should be 
by the guillotine and in public,' an article which was not 
abrogated until 1895. Article 285 of the Code of 1846, pro- 
hibiting the death penalty in cases of merely circumstantial 
evidence, is still in force. The Code of Procedure of 1894 
provides that executions are to take place within three days 
after sentence has been pronounced, unless the culprit be 
meanwhile pardoned. There has been but one execution in 
Schwyz since 1874. 

In Lucerne the death penalty was re-established in 1883, 
for three great crimes, all involving premeditated murder.’ 
The Code of Procedure of 1900 provides that executions — 
shall take place in a closed room (p. 321), and that the mur- 
derer shall be beheaded on the third day after sentence of 
death has been pronounced. Only two capital executions 
have taken place in Lucerne since 1874.’ 

In the half-canton of Appenzell-Innerrhoden the scaffold 
has been restored for premeditated murder,‘ but no death 
sentences are ever carried out. 

In Zug the law of June 1st, 1882, re-established the death 
penalty for four crimes, all involving the loss of human 
life by deliberate act.5 Five of the seven votes of the court 
are necessary for pronouncing the death sentence. 


1 Kriminalstrafgesetz fiir den Kanton tion of the murderer Kauffman. Cf. 


Schwyz, p. 6, 20 Mai, 1881. L. Marsuche, “‘ La Confédératiun Hél- 
2 Kriminalstrafgesetz, Art. 4, pp.  vétique,” pp. 218, 219. Neuchatel, 
108, 110, 115, 153. 1890. 


In 1885, the votes in the Grand 4 Kriminalstrafgesetz fiir den Kan- 
Council of Lucerne were 35 for and ton Appenzell-Innerrhoden, Art. 69, 
95 against the execution of Matman; 1899. 
in 1890, 49 for and 75 against execu- 5 Pp. 8, 9, 10, 11. 
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On November 24th, 1883, capital punishment was restored 
in the canton of Valais for voluntary homicide, assassina- 
tion, parricide and poisoning.! 

In the canton of Fribourg the death penalty was not re- 
established until 1894,’ since when but one exception has 
taken place. 

In Schaffhausen the scaffold was restored by the law of 
1891, murder, arson and poisoning being made capital of- 
fences. The revised Code of 1893 provides the death penal- 
ty for premeditated murder only. As a matter of fact the 
death penalty is practically abolished in Schaffhausen by 
public opinion, a public opinion influenced by a strong, 
active minority. A bulletin addressed to the voters of Schaff- 
hausen, on the 14th of March, 1893, by the Grand Council, 
shows clearly that there were no practical reasons for the 
restoration of the scaffold at that time. In two paragraphs 
of the above mentioned bulletin it was declared that: “The 
minority of the Great Council, which was joined also by 
those who, by principle, believe in the death penalty, did 
not want that form of punishment. They argued that it 
was demanded neither by the times nor by the conditions. 

‘‘The establishment of the supreme penalty in one can- 
ton when the neighboring canton has it not, might lead to 
great irregularity and injustice.” 

The fact that capital punishment has been at least nom- 
inally restored in ten of the twenty-two cantons comprising 
the Swiss Confederation, has given rise to the impression 
that grave criminality had increased in Switzerland after 
the abolishment of the death penalty by Federal decree. 
A similar impression prevailed shortly after the abolish- 
ment of the scaffold in Neuchatel, in 1854.’ As a matter of 
fact there is no just ground for such a conclusion. Several 
. grave crimes were perpetrated in Neuchatel shortly after 


1 Art. 220. bourg, No. 51 Jeudi 20 decembie, 
2 Feuille Offcielledu Canton de Fri- 1894. 
3 Freuler, ‘* Fiir die Todesstrafe,”’ p. 57. Schaffaausen, 1870. 
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the death penalty was abolished; but there was no increase 
in the number of accusations of murder, the only crime 
which had been punished by death previously. It is true, 
however, that there was an increase of from seventy-five to 
one hundred murders in Switzerland as a whole during the 
five years following abolishment of capital punishment. 
Since that time there have been but four executions in 
Switzerland; yet grave crimes have decreased by 40 per 
cent.! 

It is a significant fact that, while Neuchatel was the first 
canton to abolish the scaffold, it has not found it necessary 
to restore the death penalty. 

That no increase of murder followed the abolishment of 
the scaffold in Zurich, in 1868, is attested by the figures 
published by Professor von Holtzendorff.? 

Shortly after the vote against capital punishment had 
again been taken in Zurich (in 1879), a number of brutal 
crimes were perpetrated. The people, especially the pro- 
ponents of the scaffold, immediately attributed these crimes _ 
to the recent vote against the death penalty. Alarmed by 
this “result,” 11,999 electors of this canton met, on the 2d 
of October, 1882, to exercise their right of popular initiative, 
demanding that the question of capital punishment be 
again submitted to the people. The Grand Council then- 
selves had recognized in the crimes committed the result of 
conditions wholly independent of the penalties affecting 
them, and so advised the people. Though they were required 
by law to submit the petition to the people without modif- 
cation, they advised that it be rejected. Their advice, how- 
ever, was ignored, and the new law establishing capital pun- 


1 Cf. Lombroso, ‘* LeCrime,’’ p.129. Year. Death sentences. 
2 Statistics given by Professor von 1866 0 
Holtzendorff, in his “ Das Verbrechen 1867 
des Mo:des urd die Todesstrafe, p. 1868 2 
349. Berlin, 1875. Capital punishment abolished (1869). 
Year. Death senterces. 1869 1 
1864 1 1870 0 
1865 1 1871 0 
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ishment was adopted on the 27th day of May, 1883, by a 
vote of 28,934 against 25,259. As this vote only related to 
the principle, it was still necessary to revise both the can- 
tonal constitution and the criminal code before the death 
penalty could be applied. When the question of the revi- 
sion of the constitution was submitted to the people of Zu- 
rich on the 5th of July, 1885, it was proposed that capital 
punishment be restored for cases of murder; but the article 
was rejected by the people by a vote of 27,577 to 21,387, 
capital punishment being thereby virtually abolished in the 
canton. 

According to Adams and Cunningham, the rejection of 
the above article in the canton of Zurich was partly due to 
the action of the Grand Council of Lucerne, which, three 
weeks before, had commuted the death sentence of a man 

who had been convicted for having, in complicity with his 
' wife, beaten and tortured to death his daughter of five. We 
are not informed as to what were the mitigating circum- 
stances, if there were any, but we know that the sentence of 
death passed on this man was commuted to imprisonment 
for life, with five years of cellular seclusion, the vote being 
95 to 35. 

Some idea of the sentiments which actuated the Grand 
Council in thus thwarting the avowed will of the many per- 
sons who believed capital punishment to be necessary as a 
deterrent, as well as ordained by Scripture, may be derived 
from the speech of the President, the late Herr von Seges- 
ser. “He argued,” say Adams and Cunningham, in reporting 
his speech, “that the criminal was dead to society, that he 
must be left to divine justice, and allowed time to repent. 
He concluded by saying that he himself had reached that 
age when, any day, he might be called to another life, and 
that he did not wish to appear before the Eternal Judge 
with his hands soiled by blood.’’! 


1 Adams and Cunningham, “The Marsauche, “La Confédération Hél- 
Swiss Confederation,’? pp. 251-255. * vétique,’’ p. 218. 
On speech of Segesser, see also, L. 
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It seems to be pretty well understood, by those in a posi- 
tion to know, that the agitation for the restoration of the 
death penalty by constitutional amendment was rather a 
political movement than a question of penology, or of crim- 
inology. In his Report to the British Government, in 1881, 
Sir Francis Carew makes this point quite clear: “In writ- 
ing on this subject,” says he, “it is right to observe that the 
question of the abolition of capital punishment has probably 
never been fairly tested, or accepted as an accurate expres- 
sion of the feeling of the Swiss people on the subject. 

“Qustions affecting the constitution almost invariably be- 
come a battlefield in which the cantons are arraigned against 
the central government, and in which the real question at 
issue is to a great extent lost sight of. 

“Political agitators make capital out of these discussions, 
and in most instances a majority, especially if it be a narrow 
one may be regarded rather as the result of a successful can- 
vass than as representing the real opinions of the people.” 

Adams and Cunningham also bear witness to the import- 
ant part played by purely political considerations in the 
amendment of Article 65 of the Constitution, whereby the 
right to inflict the death penalty was restored to the can- 
tons: “There was no doubt a political principle at stake 
as well as the question of scaffold or no scaffold. The can- 
tons . . . are very jealous of any curtailment of their 
sovereignty, and inasmuch as the adoption of the revision of 
Article 65 reserved to them the alternative of re-establishing 
the death penalty for non-political crimes or not, many elect- 
ors in certain cantons—as, for instance, Vaud—voted for 
the revision.” 

It may be added that the people of Vaud did not after- 
wards restore the death penalty in -their Code.' They 
wished merely to assert their right so to do. 

In tracing the history of the movement for revision of 


1 The penalty of death wasinter- March 14, 1885 (Art. 11). Code Pénal 
dicted by the cantonal Constitution of du Canton de Vaud, Lausanne, 1892. 


XUM 
i 
XUM 


ABOLITION OF CAPITAL PUNISHMENT IN SWITZERLAND. 743 


Article 65, we find that there was not only a political but 
also a religious motive involved. It is to be noted that the 
death penalty has been restored only in those cantons where 
the Catholic element predominates. Writing on this point, 
a trustworthy correspondent, now resident in Switzerland, 
says: “So far as I am able to judge, the cantons where 
capital punishment has been restored were governed rather 
by religious and political than by practical considerations. 
All these cantons, except Gall (and here it will be remem- 
bered the death penalty has never been applied since 1874), 
are strongholds of conservatism, and, it may be said without 
exaggeration, are ‘more ultramontane than the Pope.’ 
Whether they are right or wrong in their politics and their 
religion is of course not for me to decide; r merely state 
the evident and notorious facts with reference to them in con- 
nection with the complementary fact that they favor capital 
punishment, and that they restored it apparently on mere 
theoretical grounds. Though they are the original Swiss 
cantons, the country of Tell and Winkelried, whose heroic 
sons laid the foundations of the first European common- 
wealth, . . . they are today the most illiterate and the 
most reactionary communities in the little republic. Wheth- 
er there is any causal connection of this fact with their spe- 
cial attitude with reference to capital punishment must be 
left to individual judgment.” 

Just a decade after the revision of Article 65, the people 
of Switzerland were once more called upon to vote on the 
question of a partial revision of the Federal Constitution, 
with the view to abolishment of the conflicting legislation 
then (and still) existing. On November 13th, 1898, the 
cantons voted in favor of the adoption of a uniform code of 
laws for the entire republic. Pursuant to the plan then 
adopted, a code was drafted by the celebrated jurist, Dr. Carl 
Stooss, at that time Professor of Criminal Law in the Uni- 
versity of Bern, and now occupying a similar position in 
Vienna. The history of this code has been, in some respects, 
a repetition of the experience of Germany in attempting the 
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promulgation of a uniform system of laws for the whole 
Empire. In Switzerland, as in Germany, the scaffold hag 
been the stumbling block in the path of the national law 
makers. But no Bismarck has as yet appeared in Switzer- 
land to force the issue. The fact that the Swiss Federal 
Code, as originally submitted to the Federal Council did not 
contain a capital punishment clause, put an immediate 
check on its progress. A commission of eminent lawyers 
were appointed by the Federal Council to give the bill its 
definite form before submission to the legislative body for 
final action. The member from Lucerne at once proposed 
the insertion of a clause providing for the death penalty. 
Each member was asked his opinion separately, and it was 
found that only four of the nineteen were in favor of adopt- 
ing it. 

In the course of the debate, some members of the expert 
commission declared that the inclusion of the matter in the 
proposed code, whether the scaffold were set up anew or 
definitely banished, would result in the rejection of the whole 
project by the people, and they therefore proposed the sep- 
arate submission of this one question. Others thought that 
the cantons should be left in charge of the matter, the Con- 
federation otherwise taking over the whole realm of civil 
and criminal jurisdiction.’ 

Dr. Paul Linder, the distinguished young jurist of Basel, 
has very kindly forwarded (at the present writer’s request) 
a copy of his recent essay anent capital punishment and the 
proposed Federal Code. From Dr. Linder’s paper we learn 
that the draft of the new code met with approval in general, 
but that it contained some advanced features which have 
evoked opposition from the conservative party. It may not 
be inept to state here that there was particular objection to 
the plan proposed of segregating criminals and incarcerat- 

1 The author’s thanks are due the _ relative to the history of capital pun- 


entire United States consular service ishment in that country. 
in Switzerland for much valuable data 
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ing them in suitable houses of detention, such as workhouses, 
houses of correction and institutions for drunkards. 

When it is considered that even such obviously needed 
measures as those enumerated above are opposed by a cer- 
tain faction, in Switzerland, it is not surprising that the 
abolition of the death penalty should arouse their antagon- 
ism. Dr. Linder contends that since the death penalty is 
now desired only by seven cantons, all but two of which are 
small and unimportant, it would be unjust to restore it in 
the Federal Code for the four-fifths of population who do not 
desire its restoration. “Six hundred and eighty-four thou- 
sand inhabitants of Switzerland are confronted by 2,250,000 
who know this form of punishment no more. Though there 
are many practical reasons for its abolishment, many peo- 
ple still defend the scaffold, taking refuge in religious faith. 
The opinion that the authorities fulfill a divine commission 
if they kill by the sword has not yet died out. Starting 
from this viewpoint, the founder of modern Ultramontanismn, 
Joseph de Maistre, sees in the Pope and the executioner the 
two pillars of human society.” 

In concluding his interesting essay, Dr. Linder says: 

“Tf the conservative parties should follow the example of 
Bismarck in 1870 by making a relatively subordinate ques- 
tion a principle.one, and place before us the alternative: 
Either a uniform, general penal code with capital punish- 
ment, or no Federal Code at all—then we may have to leave 
the solution of this problem to the Swiss people. The people 
who, in 1874, took into their penal code the abolition of cap- 
ital punishment will not, three decades later, allow a great 
Code to go unformed because this doubtful penal measure 
is not found in it, especially when it is even now introduced 
only into a few unimportant cantons.” 

Meanwhile, the question of capital punishment remains a 
burning issue among the people of Switzerland, and it seems 
now as though there were little hope of an early proclama- 
tion of a Federal Penal Code unless this question is soon 
definitely settled. Enough has been said, however, to show 
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conclusively that if capital punishment is finally adopted by 
the voters of Switzerland, it will not be because of any evil 
results that have so far followed its practcial abolishment in 
all but three of the Swiss cantons. 


MAYNARD SHIPLEY. 


ALTO, CALIFORNIA. 
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THE DEVELOPMENT OF INTERNATIONAL LAW, 
BEFORE GROTIUS. 


In common with all other sciences, international law did 
not spring suddenly into existence like Minerva, full-grown 
from the head of Jove; but has developed slowly—in fact, 
all too slowly. While the germs of it are to be found in the 
first transactions between political communities, it was a 
long time before the rules found to be useful in governing 
such intercourse were crystalized into a science. Nor are 
there wanting those who still insist that international law 
is not yet entitled to be dignified by the term science. To 
such it appears to be not law at all, but merely international 
comity. This, however, is simply a matter of definition. It 
would of course not be difficult to frame a definition of law 
which would cut out international law, as indeed certain of 
the older definitions of law do. Yet when we have done this, 
we have accomplished nothing. We have merely cut out a 
term which is convenient and which conforms better with 
the facts than any yet offered as a substitute. When a defi- 
nition fails to conform with the facts, it is always more log- 
ical to amend the definition than to seek to modify the facts. 
And whatever may have been true of earlier times, it seems 
clear that at present the definition of law adhered to by Aus- 
tin and others needs amending in order to put it into con- 
formity with the facts. Undoubtedly there are differences be- 
tween international law and municipal law, just as there are 
differences between municipal law and physical law, but this 
does not prove that the former is not law. Punishment does 
not always follow a violation of international law; neither . 
does it always follow a violation of municipal law. In this, 
both differ from physical law. The objection that there is no 
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international court for the purpose of determining upon vio- 
lations of international law no longer holds. True, there is the 
absence of a regularly organized international police force, 
yet this does not seem to be inconsistent with the existence 
of international law. One would indeed be rash to argue 
that if we were to abolish the police force we would ar, 
abolish municipal law. 

But, far more interesting than the matter of definition is 
the evolution of international law, as we find it today. And 
in attempting to trace this development there is not much to 
be gained by going back farther than the Greek city-state. 
Here we find a village community organized, in common with 
all Aryan states, upon the basis of the family as a unit. 
These village communities, though small, possessed the es- 
sential characteristics of states. For a time at least, these 
political communities dealt with each other as independent 
states, and the rules which governed these dealings differed 
widely from the rules applied in their dealings with other 
nations. It was easy enough for them to understand that . 
another Greek state could be the subject of rights which all 
were bound to respect, but that barbarians were the subjects 
of rights was by no means equally clear. With the Greeks, 
therefore, international law was for a long time a code of 
rules mainly for the purpose of governing the relations of 
their own communities with each other. The Amphictyonic 
Council served to some extent as an international court for 
the purpose of settling controversies between the independent 
Greek states. As other nations were in no way represented 
in it, it had no power to settle differences between Greek and — 
other independent states. 

Even between themselves the rules of international law 
developed by the Greek states were very limited in their 
scope. They were chiefly for the purposes of governing them 
in a relation of war, though we find rules as to the right of 
refuge in sanctuaries, the inviolability of those journeying to 
places of public worship and the Hellenic games, also the 
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inviolability of heralds and envoys. The rules of war were 
extremely harsh. Prisoners of war might be lawfully put to 
death or reduced to slavery, unless an express agreement to 
the contrary were contained in the terms of surrender, and 
the same was true of al] the non-combatants of a conquered 
city. 

With the unification of the Greek city-states into an em- 
pire, this part of their international law came to an end and 
we have left only the other phase of their international law, 
viz.: the rules governing their relations with the barbarians. 
This period has little in it to note and was of brief duration 
as the Roman conquest brought the independent existence of 
Greece to an end. 

Turning from Greece to Rome we find much that forms 
the groundwork for international law, but very little that 
could properly be called public international law. How 
greatly we are indebted to that splendid system of jurispru- 
dence, which has been Rome’s enduring contribution to the 
world, for those principles which have furnished tlfe raw 
material out of which our present system of international 
law has been constructed, we may never know. But certaia 
it is that the great text-writers and also the courts which 
have exercised the greatest influence in the development of 
international law have drawn much of their inspiration and 
not a little of their material from Roman law. In the jus 
gentium, which was the system of law developed by the 
praetor peregrinus, there is a departure from the jus civile 
which tends strongly towards international law proper. If, 
however, we examine the duties of the praetor peregrinus, we 
find that his jurisdiction was over cases arising between for- 
eigners, or between Roman citizens and foreigners or between 
the citizens of the different parts of the empire outside of 
Rome. The body of rules thus developed would clearly be 
private international law and not international law proper, 
which deals with the relations of states rather than with the 
relations of individuals. Yet the jus gentiwm gradually came 
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to be identified with the jus naturalis which was the embodi- 
ment of right reason and therefore a proper source of the 
jus inter gentes. 

The jus fetiale was a part of international law proper as it 
dealt with the relations of Rome with other states. But it 
covered a very narrow field. It was the law governing the 
functions of the college of heralds. The ceremonies pre- 
scribed by it were formal in the extreme. One or more of the 
members of the college of heralds (collegium fetialum) 
would go to the borders of the offending state, and, having 
crossed the boundary line, the spokesman, pater patratus, 
would make a very formal demand for reparation. Three and 
thirty days were allowed in which to reach a decision, at the 
end of which time, if a satisfactory settlement were not made, 
the heralds went again to the border and hurled a bloody 
lance into the enemy’s country as a visible sign that hostili- 
ties had begun. Without these formalities, war could not 
lawfully be instituted. But as the field of operations 
widened and there was not a corresponding increase in the 
facilities for travel, the practice was modified so that instead 
of sending the herald to the border to hurl the lance he was 
allowed to hurl it in the direction of the hostile state from a 
pillar near the temple of Bellona. As these formalities have 
long since become obsolete the fetial law has to a great extent 
lost its meaning and is at least not a fruitful source of inter- 
national law. Why this branch of Roman law should ever 
have been confused with the jus gentium is most difficult to 
understand. Yet it has been, by such careful writers as 
Wheaton and Calvo. The jus gentium had to do with private 
rights only and the jus fetiale dealt only with public rights. 
and particularly with the law of war. 

With all the facts in view, it is not difficult to reach the 
conclusion that Rome did not do much in the actual develop- 
ment of a system of international law. This was certainly 
not because they lacked the genius to do so or because there 
was wanting in their civil law those principles of equity 
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which are the life-blood of international law. It was due 
largely to the fact that during a considerable portion of its 
national existence it was, in theory at least, a universal em- 
pire and hence recognized no need of a system of interna- 
tional law, as there were no other states with whom she could 
enter into relations. 

Had the disintegration of the Roman empire been followed 
immediately by the development of independent nations it 
would have necessitated the development of a system of in- 
ternational law about a thousand years earlier than has been 
the case. But the Holy Roman Empire prevented such devel- 
opment by perpetuating the idea of a universal empire, for 
so long as this idea was dominant there was no room for in- 
ternational law. Hence it was not until the Reformation 
had broken up this idea that the conditions were present for 
the development of a system of international law. There 
were, however, during the Middle Ages, some moves in the 
direction of formulating a body of rules which formed a part 
of international law, and some progress was made. The 
growth of commerce had rendered necessary certain rules 
governing the right of nations upon the sea. These ruleg 
were in course of time formulated into codes. The earliest of 
these maritime codes is the “Jugemens d’Oleron,’ adopted 
first by the merchants of France, England and Spain; and 
later by the* Netherlands and the provinces bordering on the 
Baltic. Better known and more elaborate than the “Juge- 
mens d’Oleron” is the “Consolato del Mare,’ compiled at 
Barcelona about the middle of the fourteenth century and 
accepted generally by all the maritime powers. Thus, to use 
the phrase of David J. Hill, “it was in the cradle of commerce 
that international law awoke to consciousness.” 

Among the writers on international law preceding Grotius 
were: Vasquez, a Spanish monk, who put forth the doctrine 
of the existence of a group of free states which were the sub- 
jects of reciprocal rights irrespective of the will of a world- 
empire, whether temporal or ecclesiastical. This was good 
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doctrine so far as it went, but it lacked in clearness, for he 
identified these rights with the jus naturale, and as there was 
no agreement as to what constituted the jus naturale his 
system was fatally lacking in definiteness. Yet for its time, 
1564, the idea was undoubtedly an advance. It was followed 
by the theory of Suarez which set forth, the doctrine of the 
existence of a law of nations resting upon custom. Some- 
what more definite was the treatise of Ayala, “De Jure el 
Officiis Belli,’ which was in part historical and partly judi- 
cial. The work of Conrad Brunus, a German writer on the 
rights and duties of ambassadors, is perhaps worthy of men- 
tion. It was written in Latin under the title “De Legation- 
ibus.” But greater than any of the other writers preceding 
Grotius was Albericus Gentilis, an Italian professor of juris- 
prudence and lecturer at Oxford. His “De Legationibus” 
was published in 1583 and his “De Jure Belli” in 1589. His 
work was an attempt to adjust the principles of the jus nat- 
urale to the new fact of territorial sovereignty. It was a 
forerunner of the greater work along the same line by 
Grotius. 


EDWIN MAXEY. 
WEsT VIRGINIA UNIVERSITY, MORGANTOWN, W. Va. 
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NOTES. 

Tue Portrait in this number of the Review is of Alfred Hemenway 
of Boston, who delivered the Annual Address before the American Bar 
Association, August 24, 1905, at Narragansett Pier. This address, 
which we publish in this number, was received with very great applause, 
and praised most heartily by those who heard it. . 

Mr. Hemenway was born in Hopkinton, Mass., August 17, 1839. 
He received his preliminary education in the High School of his native 
town and was graduated from Yale College with honors, in 1859. He 
subsequently was at Harvard Law School and was admitted to the 
Suffolk Bar in 1863. Since then he has been very actively engaged in 
the practice of his profession in Boston. In 1879 he became a member 
of the well-known firm of Allen, Long and Hemenway, which in 1891 
was changed to Long & Hemenway. Mf. Long was from 1880 to 
1883 Governor of Massachusetts and afterwards Secretary of the Navy. 

Mr. Hemenway, though offered judicial honors, has preferred active 
practice at the bar, where he is eminent in the front rank and great 
success has attended him. In 1897 the Legislature of Massachusetts 
after the failure of a commission of three to agree upon a bill embody- 
ing the general principles of the Torrens System of Land Title Regis- 
tration, authorized the Governor to appoint a commission to draft a bill, 
and Governor Walcott appointed Mr. Hemenway sole commissioner. 
He reported the bill which was enacted by the Legislature of 1898, and 
which for seven years has been found in practice to be a thoroughly 
complete and satisfactory system of Land Title Registration. 


Restrictive Covenants. — An important decision was recently 
rendered by the Chancery Division of the High Court of Justice of En- 
gland.'' The facts of the case are these: A piece of land subject to 
restrictive covenants contained in deed of 1872, restraining the erection 
of buildings beyond a certain line, had prior to 1878 passed into the 
occupation of a squatter, who, in 1890, obtained a possessory title under 


1 In re Nesbitt and Potts’ Contract, 53 W. R. 297; 74 L. J. R. 310 
(Feb. 9, 1905). 
VOL. XXXIX. 48 
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the Statute of Limitations. The squatter sold in 1890 to A., who in turn 
sold in 1901 to B. In neither of these sales had there been any in- 
vestigation of title prior to 1878, consequently the existence of the 
restrictive covenants had not been disclosed. B. in 1903, contracted 
to sell to C., and while admitting the existence of the deed of 1872 
argued that the squatter, or at any rate the two subsequent purchasers 
from him, were not bound by the covenants on the ground of want of 
notice, and with regard to the squatter he further argued that by the 
Real Property Limitation Act the covenants were extinguished by lapse 
of time in the same way that a statutory owner who has ousted a lessee 
is not liable to pay the rent and perform ‘the covenants to which the 
lessee was liable. 

The court held that a ‘‘ squatter,’’ who gains a possessory title to 
land by virtue of twelve years’ uncontested adverse occupation, is not 
relieved from the burden of restrictive covenants affecting the land 
merely by lack of notice of the existence of such covenants during the 
period of his adverse occupation. Restrictive covenants constitute an 
equitable interest in the land, and this equitable interest is prior in va- 
lidity to all equities on the land subsequently created, including the 
equity of a subsequent purchaser for value. The question of notice is 
only material as binding the conscience of a purchaser for value so as 
to prevent him setting up possession of the legal estate. Asa ‘‘ squat- 
ter,’’ however, cannot even set up the preliminary plea of purchaser 
for value, it becomes immaterial, in his case, further to consider whether 
he can or cannot set up the additional plea of possession of the legal 
estate, and in his case, accordingly, it is also immaterial to consider 
whether he has or has not had notice of the existence of restrictive 
covenants. 

Farwell, J., in a well considered judgment, said in part: ‘‘ The bur- 
den of these restrictive covenants is not incident, but paramount, to 
the estate of the dispossessed owner, and all that the statute of limi- 
tations extinguishes is the right and title of the person who fails to 
make an entry or bring an action for the recovery of the land in ques- 
tion. The right to enforce these covenants was no part of his title, nor 
is such right within the act at all, for it is obvious that the person en- 
titled to enforce them cannot do so by making any entry or distress, or 
bringing any action to recover land.’’ 


James BoswELt aT THE Bar. — It has been by no accident that so 
many of those who have attained the highest eminence in literature 
should have spent some of their probationary years in the study of the 
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law. With all its reputed dryness and lack of human interest, law 
leads its diligent students into the fair domain of history and offers 
them abundant material for the cultivation and exercise of the imagi- 
native faculty. It has been said, and with no small degree of proba- 
bility, that had it not been that Scott was nurtured in a legal atmos- 
phere and initiated into all the mysteries and formalities of feudal con- 
veyancing, we might have been without the Waverley Novels. It has 
not been the study of the law, which Johnson called ‘‘ copious and 
generous,”’ but its practice, that has repelled so many minds who have 
found in literature an ampler ether and diviner air. But that even the 
practice of the law is not incompatible with the attainment of eminence 
in letters, there is abundant evidence. Scott himself is perhaps the 
best witness, but there is a goodly array of others, among whom may 
certainly be included James Boswell, who is too generally supposed to 
have had a merely nominal connection with the legal profession. Quite 
recently the present writer, desirous of ascertaining the extent, with 
some approximation to accuracy, of Boswell’s actual practice, ex- 
amined with this view the volumes of the Scottish Law Reports known 
as the ‘‘ Faculty Decisions,’’ and the result of this examinations is 
offered in the course of the following pages. 

But first, a few dates and other facts relating to Boswell as an advo- 
cate must be recalled. Born in 1740, he studied at Edinburgh, Glas- 
gow and Utrecht. Just before setting out for the Dutch University, 
he mentioned, in a letter to Sir David Dalrymple, his determination to 
transcribe the whole of Erskine’s Institutes, that the details might be 
impressed upon his memory. That this heroic feat was ever accom- 
plished we may well doubt; the making of pious resolutions was char- 
acteristic of Boswell throughout his whole life. The probability is 
that he forgot all about the project the moment he reached the Conti- 
nent. For a few months he listened to the prelections of M. Trotz, the 
eminent civilian, at Utrecht. Lord Auchinleck bad expressed the wish 
that his volatile son should remain two years in Utrecht, but this did 
not at all suit Boswell’s humor, and, instead, he embarked upon vari- 
ous travels, in the course of which he made the acquaintance of that 
‘* land-louping scoundrel of a Corsican,’’ Paoli. Thereafter he re- 
turned to Scotland, and on July 26th, 1766, was admitted a member 
of the Faculty of Advocates. At this date his father had been twelve 
years on the Bench, a fact which had its due influence upon his own 
career. He soon began to come into work, and on the Ist of February 
of the following year (1767) he was able to inform his correspondent, 
Temple, that by that time he had made by his profession sixty-five 
guineas, a sum which a month later was augmented by fifteen guineas. 
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At the same time he sketches for Temple’s benefit the routine of hig 
daily professional life: ‘‘ It must be confessed that our Court of 
Session is not so favorable to eloquence as the English Courts; yet 
the Outer House here is a school where a man may train 
himself to pretty good purpose. I am surprised at myself, 
I already speak with so much ease and boldness, and have the language 
of the bar so much at command. I have now cleared eighty guineas, 
My clerk comes to me every morning at six, and I have dictated to him 
forty folios in one day. It is impossible to give you an idea of my 
present life. I send you one of my law papers, and a copy of my 
thesis. I am doing nobly; but I have not leisure for learning. * * * 
It is very odd that I can labor so hard at law, when I am so indolent in 
other things.’’ As we shall see, law very soon came into the same 
category as the ‘‘ other things’’ in this respect. But now he is full of 
enthusiasm for his profession. In July he informs Temple of the posi- 
tion of affairs in the great Douglas cause —a litigation in which it is 
sometimes said he was professionally engaged, although we have his 
own authority to the contrary ; and he then proceeds: ‘‘ The week after 
next my father is Judge in the Outer House, and I shall have such a 
load of business that we could be together very little.’’ Temple seems, 
not unnaturally, to have expressed some skepticism as to the extent of 
Boswell’s immersion in professional business, and this brings a speedy 
vindication of his veracity from Boswell, who writes as follows: ‘‘ The 
first thing I must do is to defend myself against a charge of affected 
importance. Yes, indeed, I do say neither Mr. Yorke nor Mr. Norton 
can be busier than I shall be the week that my father sits as Judge in 
the Outer House; for you must know that the absurdity of mankind 
makes nineteen out of twenty employ the son of the Judge before whom 
their cause is heard ; and you must take it along with you that I am as yet 
but a very raw counsellor, so that a moderate share of business is really 
aloadto me. So, my dear Temple, you are wrong.’’ Thus Boswell 
revels in the sense of his own importance, while from the heights he 
looks down on the absurdity of suitors who will flock to him as a Judge’s 
son. 

Till now, what light we have obtained on Boswell’s professional pro- 
gress has had to be gained exclusively from his own correspondence. 
The cases in which he has been retained have not apparently been suffi- 
ciently noteworthy from the legal standpoint to find their way into the 
Law Reports; from now onward, however, we begin to get some assist- 
ance from the Reports. 

Thus far we have quoted from Mr. James S. Henderson’s article in 
the Juridical Review for June 1, 1905. The author then examines the 
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Reports year by year from 1769 to 1794; and as a summary of his in- 
vestigation finds that Boswell was engaged in something like fifty 
reported cases in the Court of Session and six in the House of Lords; 
but bearing in mind how small a proportion of decisions find their way 
into the Reports, he infers that Boswell enjoyed a very fair practice, 
which might have been largely augmented if be had given attention to 
it, as he had with all his vanity and folly no small amount of ability. 

The author in a note mentions an interesting coincidence that after 

his article was written Mr. Wanliss of Ballarat, Australia, presented 
to the Advocates’ Library, a manuscript volume entitled ‘‘ The Con- 
sultation Book of James Boswell Esq. of Auchinlock, Advocate, who 
put on the gown 29th July 1766, written with his own hands.’’ The 
volume is a large one bound in calf. A few pages at the beginning sufficed 
to record the advocate’s earnings for his first six sessions, and the 
remainder of the book had been used by a wine merchant to record his 
trade transactions. This volume substantially confirms the author’s 
account of Boswell’s cases and earnings during the first years of his 
practice. 
_ The size of this volume bears testimony to Boswell’s sanguine antici- 
pations of a very successful career at the bar. The fact that his father 
was a judge of the Court of Session was no doubt one ground of such antic- 
ipations, and was in fact no little help to his achieving the considerable 
success he had during the twenty years he was in practice at the 
Scottish bar. His early enthusiasm for his profession did not hold out 
very long. He was frequently absent from Edinburgh during these 
years. ‘The literary and convivial attractions of London drew him 
thence more and more. 

In 1775 he joined the Inner Temple and was called to the English 
Bar in 1786, and endeavored to get work as a barrister; but he was soon 
quite discouraged as to ever succeeding. He was finally consoled, 
however, by the great fame that came to him from his books. 

In the year 1763 when he was only twenty-two or three years old he 
had bis first interview with Dr. Johnson, and from that time he spent 
what time he could in companionship with that great man down to the 
time of Dr. Johnson’s death in 1784. About nine months afterwards 
in 1785 appeared the ‘* Journal of a Tour to the Hebrides by James 
Boswell.’”’ His ‘‘ Life of Dr. Johnson’’ was published in 1791 and 
Boswell himself died May 19, 1795. 

His life mission was not the practice of the law, and he would not 
be known as a practicing lawyer to the present generation except 
for the researches published by Mr. Henderson. His mission in life 
was to write his ‘‘ Life of Dr. Johnson,’’ which by general accord is 
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declared to be the best biography ever written: a sufficient title to 
lasting fame. 


Wesster, Bensamin, Maury Dr. WisE, ON Reticous Sussects.— 
In a paper on ‘‘ Judah P. Benjamin, Statesman and Jurist, ’’delivered by 
Max J. Kohler, of the New York City Bar, printed in the publications 
of the American Jewish Historical Society, notice is taken of Benjamin’s 
relations to Judaism, in an incident related by the late Dr. I. M. Wise, 
of Cincinnati, in his ‘‘ Reminiscences ’’ edited by Dr. D. Philipson. 

In the course of a visit to Washington City in the early fifties, Dr. 
Wise was introduced by Daniel Webster, then President Fillmore’s 
Secretary of State, to Senator Benjamin of Louisiana, and Maury, the 
scientist. ‘*Mr. Senator,’’ said Webster to Benjamin, ‘‘ my friend 
(addressing Mr. Wise) is of your race. I would have said your co- 
religionist, but I do not know how much or how little you believe; and 
in truth, we four are all co-religionists, since we are all Unitarians.’’ 

Maury objected to this statement, since he had never belonged to any 
church organization and had never made any public confession of faith, 
and Senator Benjamin protested, likewise, since, in his opinion, Juda- 
ism and Unitarianism were entirely different. An interesting discussion 
arose, and Benjamin proposed that they should dine with him in th® 
evening, and debate the subject. This plan was carried out, and in the 
evening, Mr. Webster began the interrupted conversation at once, and 
wanted to know Dr. Wise’s opinion. ‘‘ I referred to Theodore Parker’s 
conception of Unitarianism, and set over against this my conception of 
Judaism. This forced me to the conclusion that there was no essential 
difference in the matter of doctrine, but in historical development, 
which, however, did not enter into the question of doctrine.’’ 

‘* It is well,’’ said Webster, extending his hand to me, ‘‘ You are in- 
deed my co-religionist.’’ 

Maury ma‘e she droll confession that he believed something of the 
same kind, but had never had time to give it a definite form. Benja- 
min alone was not satisfied. He had a confused notion of orthodox 
Portugese Judaism, and although he had rarely heard anything about 
it and was never guided by it, he yet insisted that he had no co- 
religionists besides the Jews. 

Dr. Wise concludes the story as follows :— 

‘*The conversation was most interesting to me; only, I felt very 
sorry that Benjamin could not cite one Jewish source, while Webster 
was thoroughly versed in the Bible and had a full knowledge of 
history.’’ — National Corporation Reporter. 
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Fincer print System or Ipentirication. — A prisoner on trial at 
Rochester last week had a mind to test the finger-print system and did 
so to his own and the satisfaction of justice. Charged with burglary at 
a house in Strood, he called himself John Smith, and added immediately 
that this was not his real name. He withheld his identity, he said, 
because he wished to prove the value of the Scotland Yard collection of 
finger-prints. ‘‘I have been convicted twice before,’’ he told the mag- 
istrates, ‘‘ but I want the police to tell me who Iam. If they find me 
out, I will at once admit it.’”’ ‘‘ Smith’’ was accordingly committed 
for trial, and his finger-prints were taken. At Scotland Yard they had 
little difficulty in identifying the prisoner as Frank Cotton, who had 
been imprisoned once for theft and once for burglary. He admitted 
the accuracy of the test, complimented Scotland Yard, and went complac- 
ently to prison for ten months. He had served four months at Exeter 
in the early part of the year. — The Law Times, July, 1905. 


SHoutp a Younc Man Enter toe Law? —James Hamilton Lewis, 
of the Chicago Bar, when asked ‘‘ whether a young man should enter 
the law, if he has desires in that direction, and whether there are com- 


pensations in the choice to justify him,’’ promptly and wittily answered : 
‘*T am forced to answer this by appropriating the reply which Socrates 
made to Thersites when the young man — after obtaining from the sage 
advice as tothe different things he should do— propounded his final 
query. ‘Shall I marry, sire?’ To which Socrates replied: ‘‘ As to 
that, whether you do or not, you will regret it.’ ”’ 


Harp anp SwearinG 1n IreLanp. — The Law Times reports 
that some time ago, the present Attorney-General for Ireland, in the 
course of the analysis of the different classes of perjury that occasion- 
ally take place in Ireland, said that a lie in the north of Ireland was as 
round and bald and hard as a billiard ball, whereas in the south of Ire- 
land when a lie was told some picturesque detail was almost invariably 
added by way of corroboration or confirmation which gave an opening 
to the skillful cross-examiner. The same classification seems to have 
been in Mr. Justice Kenny’s mind when he made some comments to the 
jury on the hard swearing in an action that was before him in Belfast 
onthe 24th ult. He said that he had never come across a casein which 
there was such point blank swearing on both sides as in the case in 
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question. As a general rule, he said, when there was false swearing in 
the south of Ireland, one cculd get some indication of where the truth 
lay ; but in the north, and especially in Belfast, one side boldly said 
** black ’’ and the other side said ‘* white,’’ and the jury had to make 
out the truth as best they might. 


SamueL Warren, AvuTHoR or TEN THousanp A Year. — In his 
Reminiscences Sir Henry Hawkins says: I am reminded of another 
story about Sam Warren, than whom no writer was ever more solicitous 
of fame. It was a proud moment whenever there was the remotest 
allusion to his authorship, and I always loved to compliment Sam on 
his books. 

In the famous case of Lord St. Leonards’ will, which had been lost, 
I supported the lost will, and proved its contents from the evidence of 
Miss Sugden and others. 

Sam Warren had been in the habit of visiting Lord St. Leonards at 
Boyle Farm, Ditton. He gave evidence as to what Lord St. Leonards 
had told him respecting his intentions as to the disposal of his 
property. 

After examining him, I said, with a polite bow: ‘Mr. Warren, I 
owe you an apology for bringing you into the Probate Court. I am 
sure no one will ever dream of disputing your will, because you have 
left everybody Ten Thousand A Year.’’ 

Whereupon Warren bowed most politely to me in acknowledgment 
of the compliment; then bowed to the Judge, and received his lord- 
ship’s bow in return; then bowed to the jury, then to the bar, and, 
lastly to the gallery. 


Tue Lawyer as Peacemaker. —The mission of the legal profes- 
sion — for those who rightly understand and honorably pursue it — is 
the mission of the peacemaker. The fact may be obscured because 
lawyers live and move, necessarily, in an atmosphere of contention ; but 
it is none the less a fact. Think of the network of rights, duties, and 
liabilities which surrounds each member of a civilized community — as 
citizen, as trader, as husband, wife, parent, child, master, servant. 
Remember that each of these rights, duties, and liabilities is a subject 
of potential strife, and then let us picture to ourselves what the state 
of things would be if these rights and duties were not defined; if, for 
example, the rights of succession to an intestate’s estate were left un- 
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settled. Think of the scramble that would ensue, the endless quarrels 
and contention and possible violence; it would be chaos come again. 
Now the great business of the lawyer is in helping to define and settle 
these social rights and obligations, to ‘ delimit frontiers,’ as the phrase 
is, and so prevent the beginnings of quarrel; and here it is that the 
lawyer is the true peacemaker. He may do his part sometimes through 
the medium of the courts—the medium of judicial arbitration, yet even 
then it must be remembered that litigation is non-contentious as well as 
contentious, and that the non-contentious — the administrative part — 
vastly exceeds in volume the contentious; but the lawyer plays his part 
of peacemaker more often and more effectually by keeping his client 
out of court by wise advice and guidance, and by persuading him to a 
reasonable compromise, in which most often true justice is to be found. 
And this the lawyer is entitled to do because he knows the law and can 
see, what his client — certainly his lady client —cannot, both sides of 
the question.— The Law Journal, May 13, 1905. 


Mr. Cuoate’s First Fee.— Mr. Joseph H. Choate, in an after-din- 
ner speech before the Bar Association of the City of New York, told of 
his first fee, saying: In England they often asked me how the bench 
and bar got along together, and they told me that America must be the 
paradise of the judges if not of lawyers, since in that country there are 
but thirty-eight judges of the first class while in New York there are 
one hundred such judges and the lawyers are eternally clamoring for 
more. 

Then they reminded me of the immense profits coming to American 
lawyers. I retorted by telling them the story of my firstfee. It was 
when I was in a law office in Boston with Mr. Saltonstall. 

Two farmers from Vermont had had two carloads of potatoes frozen, 
and the question arose, was the loss of the potatoes the act of God or the 
act of the railroad company? It was too much for Saltonstall and he 
said, Here’s Choate ; the case will be about right for him. 

By some chance the jury decided tbat the railroad company was re- 
sponsible, and I was then asked to name my fee. This was an entirely 
unknown realm to me, and accordingly I told them that three dollars 
would do. They said that they had talked it over on the way down to 
Boston and had come to the conclusion that one dollar a carload would 
be enough, and I[ took it with pleasure. I am delighted to say that this 
moderate measure of compensation I always afterward followed. 
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Personal AND ConFIDENTIAL.—Speaker Cannon of the national 
House of Representatives writes a scrawly hand that is hard to read, 
Some time ago he sent a note to Representative Cushman of Wash- 
ington. Cushman studied over it half an hour. All he could decipher 
was ‘‘Dear Cushman.’ He took the note to Representative Tawney 
who dug out two or three words more. Then he went to Representa- 
tive Hemenway, who is ‘‘ Uncle Joe’s ’’ closest friend in the House, and 
Hemenway got out a sentence for him. After that Cushman went to 
several other members, and among them they read all the note but the 
last three words. 

After all this effort Cushman thought it would be no harm to ask the 
speaker what those last three words were. He went into the speaker’s 
room, explained how he had had difficulty in reading the note, how he 
had asked several other members to help, how he hated to take up the 
speaker’s time, but wouldn’t the speaker kindly read these last three 
words and then it would be all straight. 

‘*Uncle Joe’’ took the note and looked at the last three words. 
Then he handed the paper back to Cushman and said: ‘‘ Those last 
three words are ‘‘ Personal and confidential.’’ 


Devise or LeGacy To One For Lire AND THEN TO His CHILDREN 
WHO MAY ATTAIN THE AGE OF TWENTY-FIVE YEARS. — Practitioners are 
notinfrequently instructed to draw wills with such a provision. But the 
object in view can be very largely attained by limiting the property 
after the death of the tenant for life of such of his children as attain 
twenty-five or as shall be living at the end of twenty-one years after 
the death of the tenant for life, whether of the age of twenty-five or 
not. In that case the youngest member of the class must be over 
twenty-one, and may be twenty-five, and the others must be over 
twenty-one, and will in all probability be over twenty-five years of 
age.—The Law Times, May 20, 1905. : 


Mr Otpv Woman To Have ALL so Lone as Sue is my Wipow. —A 
North country miner 73 years old, visited a lawyer to make his will. 
The old man’s property consisted of two small cottages which had cost 
him 150 pounds. The lawyer asked him how he wished to dispose 
of it. 

‘*Ma auld woman is to hev it all so long as she’s ma widow; after 
that, bairns to hev all,’’ said the client. 
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‘* What age is your wife? ’’ asked the lawyer. 

‘* Seventy-two,’’ was the reply. 

‘** And how long have you been married?’’ was the next question. 

‘* Over fifty years,’’ was the reply. 

The lawyer suggested that in the circumstances he should let his 
wife have the little property during her life, whether she remained a 
widow or not. 

‘* Aa winnot! Aa winnot!’’ exclaimed the old man. ‘‘ Aa’ll hev 
me aan way! ”’ 

‘* But surely,’’ expostulated the solicitor, ‘‘ you don’t expect an old 
woman now over 72 would ever dream of marrying again? ’’ 

The miner looked the lawyer full in the face and answered very 
solemnly : — 

‘* Well, sonny, there’s na knowing what young chaps like yourself 
will dae for money.’’— London Tid-Bits. 


British Oratory Seems To Have no For Mixep FIGURES 
or SpeecH. — Various “‘ bulls’’ of this sort have often been laid at the 
door of members of parliament. Here are some modern instances of 


parliamentary lapses of this sort : — 

‘* Sir, we are told that by this legislation the heart of the country has 
been shaken to its very foundations.”’ 

‘‘Among the many jarring notes heard in this house on military 
affairs this subject at least must be regarded as an oasis.’’ 

‘*The interest of the employers and employed are the same nine 
times out of ten —I willeven say ninety-nine times out of ten.’’ 

‘* Our tongues are tied, our hands fettered and we are really beating 
the air to no purpose.’’ 

‘IT will now repeat what I was about to say when the honorable 
member interrupted me.’’ 

‘“The West Indies will now have a future which they never had in 
the past.’’ 

‘* A thorny subject which has long been a bone of contention among 

‘*A slumbering volcano which at any moment a spark might set 
aflame.’’ 

‘*The honorable member would denude us of every rag of the princi- 
ples which we have been proclaiming from the housetops.’’ 

‘* Ah! The honorable member opposite shakes his head at that. But 
he can’t shake mine.’’ 
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Barristers are usually credited with possessing accuracy of speech, 
but some expressions recently reported indicate that they are capable 
of a blundering use of words. A member of the bar, in his opening 
speech for the defense, said: — 

‘*Gentlemen of the jury, the case for the crown is a mere skeleton, 
for, as I shall presently show you, it has neither flesh, blood, nor bones 
in it.”’ 

A well-known member of parliament informed the house that an 
‘* oral agreement is not worth the paper it is written on.’’ 

But a Leeds solicitor outdid his competitors when he said fervidly: 
** Gentlemen of the jury, it will be for you to say whether this defendant 
shall be allowed to come into court with unblushing footsteps, with the 
cloak of hypocrisy in his mouth, and take three bullocks out of my 
client’s pocket with impunity. — From London Tid-Bits. 


Wuat THE JupGE says Goxrs.— Many are the stories yet told at 
Oxford of Master Jowett’s abrupt and formidable wit. At a dinner at 
Balliol, at Master Jowett’s table the talk ran upon the comparative 
gifts of two Balliol men who had been respectively made a judge and a 
bishop. Professor Henry Smith, famous in his day for his brilliance, 
pronounced the bishop to be the greater man of the two for this reason: 
‘* A judge, at the most, can only say ‘You be hanged,’ whereas a 
bishop can say ‘You be damned.’’’ ‘‘ Yes,’’ said Master Jowett, 
‘but if the judge says ‘ You be hanged,’ you are hanged.’’ — T. W. 
Higginson in the Atlantic Monthly. 


Protection oF Women MarryinG — Another instance, 
says the Law Times, London, has lately been mentioned in the daily 
press of a foreigner ‘‘ marrying’’ in this country an English woman, 
and of it being discovered after the husband had gone away that the 
‘* marriage ’’ was bad according to the law of his nationslity, and that 
he could marry again, whilst the ceremony was valid according to 
English law, and binding on the woman. It is impossible to deprecate 
too strongly the negligence which permits parents or guardians to leave 
untaken any possible precautions against the occurrence of such inci- 
dents as these. It certainly behooves every person responsible for a - 
prospective bride’s welfare in such circumstances to consult some com- 
petent legal adviser as to the validity of the proposed marriage. Inas- 
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much, however, as there must be many of these marriages celebrated 
where the woman has no one capable of safeguarding her future or that 
of her children, it would seem desirable that some such system as the 
Bishop of London started nearly four years ago in his own diocese 
should be extended. 

The plan adopted is to require all the clergy to see that a certificate 
from the consul of the nation to which the foreigner belongs is forth- 
coming to verify the due fulfillment of the formalities necessary to vali- 
date themarriage. Thisholdsgoodas regards foreigners witha permanent 
English home, and where the marriage is by banns. Where both parties 
are aliens, or where one of them is not permanently living in England, the 
marriage has to be by license, unobtainable until the certificate is re- 
quired. The matteris one of sogreat importance that it is hoped that the 
appropriate authorities may take some definite steps to protect our 
country women from being entrapped in legal pitfalls of these kinds. 


WitcucraFt AnD Heresy. — Until the first year of the reign of that 
‘learned idiot,’’ His Most Sacred Majesty King James I., the crime of 
witchcraft or fascination was not a statutory felony perse, and was con- 
sequently not punishable as such without proof of personal injury or 
death resulting therefrom, when it ranked as murder,' although from 
the thirteenth century onward it was banned by the church as heresy. 
Thus we read in the Act-books of Ecclesiastical Courts in the Diocese 
of London that on the 15th November, 1489, one Margarita Geffrey, 
a widow, on the lookout for a new husband, was accused of heresy and 
sorcery ‘‘ for consulting a connyng man, that by his connyng can cause 
& woman to have any man that she hath favour to, and that shall be 
upon warrantise.’’ Alas! poor Margarita, instead of getting a new 
spouse, she got into very hot water indeed, being ‘‘ adjudged to do 
public penance on three successive Sundays, by walking in front of the 
procession of the Cross, with naked feet, a flame-coloured kirtle bound 
about her head, and a candle costing a penny in her right hand, there 
to be exposed to the contempt of all beholders.’’ And very lucky she 
was to experience no worse a fate, for, by the ecclesiastical law, con- 
viction, without abjuration, was punishable by burning alive. It 
appears, from the same authority ® that healing by prayers, other than 
those duly paid for, amounted to witchcraft, possibly because it was 


1 Hale’s Pleas of the Crown, Vol. 2 Hale’s Act-book of Ecclesiastical 
1, Sect. 429. Courts, case 442. 
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feared that thereby the monopoly and revenue of Holy Mother Church 
might suffer. Anyway, one Margery Skelton of Wakeryng Parva, 
near Rayley, was convicted and punished for the mortal sin of ‘ using 
to heale any of her neighbours that were sycke or diseased, either women 
or children, by the prayinge of her prayers. And this she hath done 
to over six persons.’’ ‘‘ Peculiar People’’ appear to have existed in 
Essex even in those days. 

It must not, however, be supposed that the practice of witchcraft was 
regarded as being confined to the common people. False prosecutions 
for this offense were often used as a means of personal or political ven- 
geance. Thus in the year 1324 the two De Spensers with others were 
tried for a pretended attempt to bewitch the king. And in 1441 the 
Duchess of Gloucester was arrested and ‘‘ examyned of divers poyntes 


- of wicchecraft, of the whiche she knowleched that she hadde used 


through the counseill of the wicche of Eye, who was bernte on the even 
of Symond and Jude in Smythfield.’’ Very sad was the fate of this 
unfortunate lady, who, having confessed her witchcraft, was adjudged 
to do penance. ‘‘ Landing at the Temple Brigge out of her barge, and 
there openly bare-hede, with a keverchef on hir hede, beryng a taper of 
wax of IIIb. in here hond, went so through Flete Streete on here foot 
unto Paul’s, and there she offered up her taper at the high auter.’’ : 
She was afterwards imprisoned for life at Chester. 

Another remarkable case was that of the Duchess of Bedford, in the 
reign of Edward IV., who was charged with having, by witchcraft, 
fixed the love of the king on her daughter, Queen Elizabeth.? The 
extraordinary outbreak of witchcraft in the sixteenth and seventeenth 
centuries is perhaps one of the most curious problems in mental patb- 
ology that the world has ever seen. King James asserts in his Dae- 
monologie that ‘‘ the devil teacheth witches how to make pictures of 
wax or clay that, by roasting thereof, the persons that they bear the 
name of may be continually melted or dried away ’’ — the only pos- 
sible vindication of the criminal tribunals of this country, as well as 
those of Scotland, France, etc. ; for their method of dealing with the 
alleged offenses is to be found in the fact that in almost all cases of 
witchcraft the trial and punishment following upon conviction were as 
frequently for the public profession of the art, and for abusing the 
people with their ‘‘ devilish craft,’’ as for the act of witchcraft itself. 
Many instances show that solitary confinement, cold and famine, ex- 
treme thirst, the want of sleep, and the deprivation of the commonest 
necessaries of life, added to the cruelest tortures, were among the 


1 Chronicle of London, p. 128. 2 Rolls of Parliament, 9 Edw. 4. 
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powerful incentives employed to induce the wretched and hysterical 
victims, weary of life, to make their confession, as it was called, and 
have done with it. 

One awful passage from the Haddington MSS., dated 1608,’ must 
suffice to show the treatment sometimes accorded to the innocent vic- 
tims of these gloomy superstitions of nations termed Christian and civ- 
ilized. ‘‘ The Earl of Mar declarit to the council that some women 
were taken in Broichtoun as witches; and being put to an assyse and 
convict, albeit they perseverit constant in their denyall to the end, they 
were burnit quick (alive) after sic a crewell manner, that some of them 
died in despair, renouncing (their baptism) and blaspheming; and 
others, half burnit, brak out of the fyre, and were cast in quick in it 
agane quhill (until) they were burnit to be deid.’’ — Wyatt Paine, in 
the Law Times (London). 


TRIAL OF THE SPARROW FoR Kitiinc Cock Rosin. — A correspondent 
of the Boston Evening Transcript recently made inquiry is follows: — 


About sixty years ago my father had a child’s book containing some verses 
called ‘‘The Trial of the Sparrow for Killing Cock Robin.’’ The following 
lines are all that can now be recalled. Can some one give the others? 


The first witness called 

Was a spruce Bob o’ Lincoln, 
Who said he would state 

All the facts he could think on; 


But his mem’ry was so poor, 
And his facts were so few, 

That the judge stopped him short, 
Saying, ‘‘ This will not do.”’ 


Epwarp Everett Hats, whom all the world knows and loves, in 
reply says: I am glad to answer this question, because the answer 
records a curious literary incident. The little book which your corre- 
spondent remembers was one of twenty-five copies printed by me. I 
mean that I set the type, made up the form and worked at the hand 
press on which the copies were printed. This was in the year 1835. 
But the book had been written for me as early as 1826, in the first 


1 Pitcairn’s Criminal Trials, vol. 3, p. 598. 
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edition, by my mother. I say written. I should say printed by the 
pen, because I was a little boy and could not read writing. The story 
began in these lines: — 


When Cock Robin was buried 
The birds all declared 

That his murderer to try 
They were now quite prepared. 


My mother printed the little story carefully on folded paper and it 
gave me great pleasure. My father took the little book to a leading 
club, a club of lawyers, who met for many years in Boston on Monday 
evening. It amused them and they at once proceeded to enlarge the 
legal part of the history. The members of the club whose names I re- 
member were Daniel Webster, Judge Story, Judge Fay, Judge Shaw, 
Charles P. Curtis, James Savage and Willard Phillips. They con- 
tributed verses which almost doubled the size of the original poem. 
These verses had allusions to their contemporaries, as to Lord Eldon 
in the verse — 

He strongly contended 
This point was made out, 
The Attorney replied, 
And the Judge said, “ I doubt.’’ 


This particular point was in these words where the phrase was familiar 
to criminal lawyers: — 


But if the Defendant 
When his arrow he hurled, 
Had acted from malice 
Against the whole world. 


And cared not who suffered, 
So he had his sport, 

That then he deserved 
The worst sentence of Court. 


Unfortunately I have no memoranda which show which verses should — 
be ‘assigned to one or the other of the distinguished lawyers whom I 
have named above. 

I printed the whole poem many years ago in the Boston Common- 
wealth. 

None of the biographers of Daniel Webster have thus far chosen 
even to allude to the sense of humor which ran through his whole life, 
and I do not remember that any of them cite the verses with which he 
used to amuse his friends. Here is a scrap of his description of a 
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murder trial in Dedham, which is still remembered among criminal 

lawyers : — 
. There was blood on the door. 

There was blood on the floor, 

There was blood on the kitchen stair; 

And all in the cracks 

Of the murderous axe 

There was matted blood and hair. 


Tue Massacuusetts Lasor Law Decision. —In the Review for 
July-August we prominently called attention to the important decision 
of Berry v: Donovan, then just rendered. We believed it to be a 
decision the force and justness of which will speedily be recognized 
throughout the country and will be adopted generally by all courts in 


which a like question may arise. In Law Notes for September the 
editor says :— 


Berry v. Donovan is one of the most important and significant decisions 

handed down by a court of prominence in recent years. As it stands for the 
right against the wrong, it rings in no uncertain tones. Exactly contrary in 
spirit and reasoning to the three-year-old decision of the New York Court of 
Appeals in National Protective Association v. Cumming,! a decision which 
was nothing if not a step backward, Berry v. Donovan marks a 
distinct advance towards the solution of the vexatious labor problem. It is ~ 
entirely proper for any number of laborers to join hands for their mutual ad- 
vantage, and a union, once formed, is perfectly justifiable in seeking to augment 
its ranks by making a place in those ranks something to be coveted. Measures 
which amount merely to inducement are legal and proper, those which amount 
to coercion are illegal and improper. And a monopoly in the labor market can 
be secured only by coercion. The lesson which the Massachussetts court 
teaches is that monopoly of any kind is against the policy of the law and will 
not be tolerated, and this lesson is one for labor and capital equally to learn. 
It will be unfortunate if the laboring man reads Berry v. Donovan as directed 
to himself alone. The court says distinctly: ‘‘We have no desire to put 
obstacles in the way of employés who are seeking by combination to obtain 
better conditions for themselves and their families. We have no doubt that 
laboring men have derived and may hereafter derive advantages from organiza- 
tion. We only say that under correct rules of law, and with a proper regard 
for the rights of individuals, labor unions cannot be permitted to drive men out 
of employment because they choose to work independently.’”” Every word of 

_ this statement is applicable as well to combinations of capitalists as to com- 


binations of laborers. In one case as in the other, interference with the rights 
of individuals cannot be permitted. 


1176 Y. 315. 
VOL. XXXIX. 49 
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ADVICE TO THE PLAINTIFF IN A BREACH OF Promise Case In THE 
Divorce Court, EnGLanp, as To Dress. —In Provost v. Wood, the 
following letter was read: ‘‘ The question of dress, to my mind, is most 
important. Go well dressed. You will not get much money if you do 
not let the court see that you have occasion to spend it. Do not go in 
colors, because if you appear to make a holiday of it you will get little 
sympathy. You are supposed to treat the event as one of the sad in- 
cidents of life. Black is not necessary. Deep black would, of course, 
be absurd. If you wear colors, let them be sober and unobtrusive. 
We must lunch together one day at the Troc. or somewhere. Will let 
you know.”’ 

‘* That letter,’’ said Mr. Justice Darling, ‘‘ was written from the Com- 
mon Room of the Inner Temple, and I shall certainly consider whether 
I shall send it to the Benchers of the Inn after I have shown it to the 
President of the Divorce Court.’’ Subsequently the learned judge said 
he observed, on looking at the Law List, that the writer of the letter 
was at the time a student, and was called to the bar two years ago, 
otherwise he would have felt it his duty to take serious action. — The 
Law Journal. 

The Westminster Gazette commenting upon Mr. Justice Darling’s 
strong comments suggests that he can hardly have read Lord Bramp- 
ton’s Reminiscences. It was as Mr. Hawkins, Q. C., that the famous 
cross-examiner was consulted by a solicitor as to the costume his client— 
a pugilist charged with manslaughter — should wear at his trial. The 
future judge was diplomatic. ‘‘I advised, as was my duty,’’ he re- 
cords, ‘‘ that he (the accused) should scrupulously regard the dignity 
of the bench, and show the greatest respect to the learned judge who 
presided ; that he ought not to come in a disgraceful costume if he 
could help it, but appear as becomingly attired as possible.’? He adds: 
‘*T impressed upon the attorney that his client should abstain from 
any appearance of attempting to deceive the judge, but confess to 
having made the further suggestion that any costume other than that of 
the man when actually engaged in the fight might throw some difficulty 
in the way of a young and inexperienced country constable identifying 
him. The hint was taken. The prisoner turned up looking like a tame 
young curate. He was dressed completely in black, wore a long frock- 
coat, and had his hair brushed carefully back, giving him quite a saintly 
appearance. The disguise had its effect on the jury, who found the 
prisoner ‘‘ not guilty.”” What would Mr. Justice Darling say to this 
story, one wonders? 
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Due Process or Law in ADMINISTRATION OF EsTaTEs OF ABSENTEES. — 
In several States statutes have been enacted authorizing the granting 
of letters of administration upon the estates of persons presumed to 
be dead, by reason of long absence from their homes without being 
heard from. The profession has had great distrust of all such stat- 
utes, especially since the decisions rendered in Rhode Island and 
North Dakota holding the statutes of those States to be void. The 
statutes of the different States are quite dissimilar in their provisions ; 
but in view of the decision of the Supreme Court of the United States 
' in Cunnius v. Reading School District ' such a statute may be valid 
if its provisions for notice, and for safe-guarding the interests of the ab- 
sentee, are reasonable and adequate. ‘The case arose under a statute 
of Pennsylvania, enacted in 1885, which provides that administration 
may be taken upon the estate of any person supposed to be dead ‘‘ on 
account of absence for seven or more years from:the place of his last 
domicile within the State;’’ that the application for administration 
should be ‘‘ advertised in a newspaper published in the county once a 
week for four successive weeks ;’’ that the Orphans’ Court if satisfied 
by the proof that the presumption of death is made out should so de- 
cree, and cause a notice to be inserted for two successive weeks in a 
newspaper published in the county, and also, when practicable, in a 
newspaper published at or near the place beyond the State where, 
when last heard from, the supposed decedent had his residence. This 
notice requires the absentee, if alive, or any other person for him, to 
produce to the court, within twelve weeks from the date of the: last 
insertion of the notice, satisfactory evidence of the continuance in life 
of the absentee. If, within the, period of twelve weeks, evidence is 
not produced to the court that the absentee is alive, the statute makes 
it the duty of the court to order the register of wills to issue letters 
of administration to the party entitled thereto, and such letters; until 
revoked, and all acts done in pursuance thereof and in reliance there- 
upon, shall be as valid as if the supposed decedent were really dead. 
Power is further conferred upon the Orphans’ Court to revoke the let- 


1 25 Sup. Ct. Rep. 721 (May 29, 1905). 
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ters at any time on proof that the absentee is in fact alive, the effect 
of the revocation being to withdraw all the powers conferred by the 
grant of administration. But it is provided that — 

‘* All receipts or disbursements of assets, and other acts previously 
done by him”’ (the administrator), ‘‘ shall remain as valid as if the 
said letters were unrevoked, and the administrator shall settle an ac- 
count of his administration down to the time of such revocation, and 
shall transfer all assets remaining in his hands to the person as whose 
administrator he had acted, or to his duly authorized agent or attorney: 
Provided, Nothing in this act contained shall validate the title of any 
person to any money or property received as widow, next of kin, or 
heir of such supposed decedent, but the same may be recovered from 
such person in all cases in which such recovery would be had if this 
act had not been passed.’’ : 

It is further provided that before any distribution of the estate of 
such supposed decedent shall be made to the persons entitled to receive 
it, they shall give security, to be approved by the Orphans’ Court, in 
such sum as the court shall direct, conditioned that if the absentee 
‘** shall, in fact, be at the time alive, they will, respectively, refund the 
amounts received by each, on demand, with interest thereon; but if 
the person or persons entitled to receive the same is or are unable to 
give the security aforesaid, then the money shall be put at interest on 
security approved by said court, which interest is to be paid annually 
to the person entitled to it, and the money to remain at interest until 
the security aforesaid is given, or the orphans’ court, on application, 
shall order it to be paid to the person or persons entitled to it.’’ 

The plaintiff in error, Mrs. Smith, prior to and at the time of the 
passage of this act, was domiciled in the State of Pennsylvania. In 
virtue of her right of dower in certain real estate of her husband, 
which passed to him from his deceased mother’s estate, she became 
entitled to the annual interest during her life on the sum of $569.61. 
This debt was assumed by John M. Cunnius, who acquired the real 
estate from which the right of dower arose, amd was in turn assumed 
by the Reading School District, in consequence of its acquisition from — 
John M. Cunnius of the property. The school district paid the inter- 
est as it accrued to Mrs. Smith, at her domicile in the city of Reading, 
up to the Ist of April, 1888. In that year she left her domicile in the 
city of Reading, and for nearly nine years — up to March, 1897 — she 
had not been heard from. At that date her only son, who resided in 
Reading, alleging the absence of his mother for the period stated, and 
the fact that she had not been heard from, and the consequent pre- 
sumption of her death, applied for and obtained letters of administra- 
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tion. Under the authority thus obtained he collected from the Read- 
jog School District the arrears of the interest which had accrued 
on the right of dower, and gave the school district a receipt and 
discharge. 

In 1899 Mrs. Smith sued the Reading School District to recover the 
arrears of interest. In the proof it appeared that in the meantime 
she had been living in Sacramento, California. The school district 
relied for its defense upon the payment to the administrator and upon 
his receipt. The trial court decided that Mrs. Smith was entitled to 
recover, because the statute did not provide essential notice and was 
therefore repugnant to the due process clause of the Fourteenth Amend- 
ment. The Superior Court affirmed the trial court; but the Supreme 
Court of Pennsylvania, on appeal, decided that the statute was a valid 
exercise of the police power of the State. 

Mr. Justice White delivered the very able and conclusive judgment 
of the Supreme Court of the United States, some portions of which we 
- quote, regretting that we have not space for the entire decision :— 


lst. Was the State statute providing for the administration of the property of 
an absentee uader the circumstances contemplated by the statute so beyond the 
scope of the State’s authority as to constitute a want of due process of law within 
the intendment of the Fourteenth Amendment? That the amendment does not 
deprive the States of their police power over subjects within their jurisdiction 
is elementary. The question, then, is not the wisdom of the statute, but 
whether it was so beyond the scope of municipal government as to amount to 
a want of due process of law. The solution of this inquiry leads us, therefore, 
to consider the general power of government to provide for the administration 
of the estates of absentees under the conditions enumerated in the Pennsyl- 
vania law. We do not pause to demonstrate, by original reasoning, that the 
right to regulate concerning the estate or property of absentees is an attribute 
which, in its very essence, must belong to all governments, to the end that they 
may be able to perform the purposes for which government exists. This is not 
done, because we propose rather to test the question by ascertaining how far 
such authority has been deemed a proper governmental attribute in all times 
and under all conditions. If it be found that an authority of that character has 
ever been treated as belonging to government and embraced in the right to pro- 
tect and foster the well-being and order of society, it must follow that that 
which has at all times been conceded to be within the power of government 
cannot, in reason, be said to be so beyond scope of governmental authority that 
the exertion of such a power must be held to be a want of due process of law, 
even although there is no constitutional limitation affecting the exercise of the 
power. 


The learned justice then examines the Roman law on this subject, the 
ancient law of France, the Code Napoleon, the law of Germany and 
the Civil Code of Louisiana, then continuing, says: — 


l 
l 
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As the preceding statement shows that the right to regulate the estates of 
absentees, both in the common and civil law, has ever been recognized as being 
within the scope of governmental authority, it must follow that the proposition 
that the State of Pennsylvania was wholly without power to legislate concern- 
ing the property of an absentee is without merit, unless it be held that the 
authority of a State over the subject is restrained by some constitutional 
limitation. That the Constitution of Pennsylvania does not put such a restric- 
tion is foreclosed by the decision of the Supreme Court of Pennsylvania in this 
case. But it is insisted, conceding that the State of Pennsylvania had power 
to provide for the administration of the property of an absentee, yet that author- 
ity could not be exerted without violating the due process clause of the 14th 
Amendment if the administrative proceeding, brought into play under the ex- 
ercise of the authority, is made binding upon the absentee if it should subse- 
quently develop that he was alive when the administration was initiated. To 
sustain this proposition numerous decisions of State courts of last resort are 
relied upon, which are enumerated and special reliance is placed upon the de- 
cision of this court in Scott v. McNeal.! This decision is shown to be merely 
that under the probate jurisdiction to administer the estate of the deceased 
persons, administration upon the estate of an absentee cannot be had. 

The error underlying the argument of the plaintiff in error consists in treat- 
ing as one two distinct things, — the want of power in a State to administer 
the property of a person who is alive, under its general authority to provide 
for the settlement of the estates of deceased persons, and the power of the 
State to provide for the administration of the estates of persons who are 
absent for ap unreasonable time, and to enact reasonable regulations on that 
subject. The distinction between the two is well illustrated in Pennsylvania, 
for inthat State, prior to the enactment of the statute in question, it had been 
expressly decided that a court of probate, as such, was absolutely wanting in 
jurisdiction to administer the estate of a person who was alive, simply be- 
cause there existed a presumption which was rebuttable as to the fact of death. 
This is also aptly illustrated by the law of Louisiana. In that State, as we 
have seen, provisions have existed from the beginning for the administration 
of the estates of absentees as distinct from the power conferred upon the 
courts of probate to administer the estates of deceased persons. In this con- 
dition of the law, under an averment of death, an estate was opened in a pro- 
bate court of Louisiana, andadministered upon. A question as to the validity 
of that administration subsequently arose in Burnsv. Van Loan.? As the pro- 
ceedings were probate proceedings not taken under the statute providing for 
the administration of the estates of absentees, the Supreme Courtof the State 
of Louisiana declared them to be absolutely void. As it cannot be denied 
that, in substance, the Pennsylvania statute is a special proceeding for the ad- 
ministration of the estates of absentees, distinct from the general Jaw of that 
State providing for the settlement of the estates of deceased persons, and as, 
by the express terms of the statute, jurisdiction was conferred upon the proper 
court to grant the administration, it follows that the Supreme Court of Pennsyl- 
vania did not deprive the plaintiff in error of due process of law within the 
intendment of the 14th Amendment. 


1154 U. S. 34; 38 L. ed. 896; 14 2 29 La. Ann. 560, 668. 
Sup. Ct. Rep. 1108. 
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2d. It remains only to consider the contention that even although there was 
power to enact the statute, it is nevertheless repugnant to the 14th Amend- 
ment, because it fails to provide notice as a prerequisite to the administration 
which the statute authorizes, and because of the absence from the statute of 
essential safeguards for the protection of the property of the absentee which 
isto be administered. Let it be conceded, as we think it must be, that the 
creation by a State law of an arbitrary and unreasonable presumption of death 
resulting from absence fora brief period, would be a want of due process of 
law, and therefore repugnant to the 14th Amendment. Let it be further con- 
ceded, as we also think is essential, that a State law which did not provide 
adequate notice as prerequisite to the proceedings for the administration of 
the estate of an absentee would also be repugnant to the 14th Amendment. 
Again, let it be conceded that if a State law, in providing for the administra- 
tion of the estate of an absentee, contained no adequate safeguards concern- 
ing property and amounted, therefore, simply to authorizing the transfer of the 
property of the absentee to others, that such a law would be repugnant to the 
14th Amendment. We think none of these concessions are controlling in this 
case. So faras the period of absence provided by the statute in question, it 
certainly cannot be said to be unreasonable. So far as the notices which it 
directs to be issued, we think they were reasonable. As concerns the safe- 
guards which the statute creates for the protection of the interest of the ab- 
sentee in case he should return, we content ourselves with saying that we 
think, as construed by the Supreme Court of Peunsylvania, the provisions of 
he statute do not confilct with the 14th Amendment. 


Interstate CommMERCE Commission — FINDINGS as TO FREIGHT 
Cuarces Evivence.—A timely and important decision 
on this subject has just been rendered in the Circuit Court of the 
United States,’ holding that the act creates a presumption in favor of the 
findings of the Commission, which changes the burden of proof and 
casts it upon the party against whom the report is made ; and that Con- 
gress, subject only to the limitations of evidence established by the 
Constitution, has control over the rules of evidence. Judge Speer 
delivering the judgment of the court said in part :— 


The wisdom of according to the report of the commission this important 
_ effect is as little open to question. The administraton of justice, said 

Webster, ‘‘is the chiefest concern of man upon earth.’’ Within the scope of 
that function of government there is, perhaps, no single topic of greater mag- 
nitude or moment than controversies which arise in trade and commerce. 
Said Sir Walter Raleigh, ‘©Whosoever commands the trade of the world com- 
mands the riches of the world and consequently the world itself.”” Ina 
material sense, and in our astonishing civilization, nothing is more important 


1 Tift v. Southern R. Co., 138 Fed. Rep. 753, C. C. 5 Circuit, 
June 28, 1905. 
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tation the stability and reasonable character of rates charged therefor is 
scarcely less important than transportation itself. The three grand depart- 
ments of government, legislative, executive, and judicial, are with steady and 
swerveless purpose enacting or enforcing laws to safeguard the rights of the 
general public, and as well that portion engaged in the business of transporta- 
than the transportation of commcdities sold or interchanged, and in transpor- 
tion. The shippers are appealing to government to protect them against 
unwarrantable exactions by the carriers. Appeal may be made by the carriers 
to protect their interests from unremunerative rates to which they may be 
restricted by State or other local authorities. In either case complaint is 
heard and redressis given.! It is no longer doubtful that “ the question of the 
reasonableness of a rate of charge for transportation is eminently a question 
for judicial investigation.”»? To this end, in part, the government has 
created the interstate commerce commission. It is a tribunal to 
hear, investigate, and report on the reasonableness of rates, and to 
attempt the correction of inequalities and injustice therein. Said 
the Supreme Court in Louisville & Nashville R. R. Co. v. Behimer,® ‘* That 
body, in the nature of its organization and the duties imposed upon it by the 
statute, is peculiarly competent to pass upon the question of fact of the char- 
acter here arising.’? In view of these considerations and precedents, it can, 
we think, be no longer open to question that the interstate commerce com- 
mission is the expert tribunal empowered by law to determine, in the first in- 
stance, the reasonable or unreasonable character of the rates charged for 
transportation in interstate commerce. Said Judge Taft, for the Circuit Court 
of Appeals, in East Tennessee, V. & G. R. R. Co. v. Interstate Commerce Com- 
mission :*— 

“It has been suggested that the traffic managers are much better able by 
reason of their knowledge and experience to fix rates and to decide what dis- 
criminations are justified by the circumstances than the courts. This cannot 
be conceded so far as it relates to the interstate commerce commission, which, 
by reason of the experience of its members in this kind of controversy, and 
their great opportunity for full information, is in a sense an expert tribunal.” 


The court then considers the effect of a concert of action by a num- 
ber of railroads by agreement, whereby they advance the rates of a 
particular class of freight throughout the territory in which they have 
influence, and holds that it is of no consequence that these companies 
have a stipulation that each and all of them may at any time withdraw 
from the agreement. 

The court continues: — 


The commission concludes that it is its duty to consider this joint or 


1 Reagan v. Farmers’ Loan & Trust 2 Justice Blatchford, in Chicago & 
Co., 154 U. 8. 362; 14 Sup. Ct. 1047; 38 St. Paul Ry. v. Minnesota, 134 U. 
L. Ed. 1014; Chicago, etc., Ry. v. Min- 8. 418; 10 Sup. Ct. 462; 33 L. Ed. 709. 
nesota, 134 U. S. 418; 10 Sup. Ct. 462; 3 175 U. S. 675; 20 Sup. Ct. 219; 44 
83 L. Ed. 970; Rose’s NotesonU. 8+ L. Ed. 309. 

Reports, vol. 11, p. 946 et seq. 4 99 Fed. 64; 89 C.C. A. 425. 
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concert of action of the defendants as bearing upon the reasonableness and 
validity of the advanced rate which results. It holds that the element of 
competition is eliminated. In the absence of legitimate competition, de- 
stroyed, as we shall presently see, by methods obviously illegal, the 
commission presumes that advance rates are higher than legitimate compe- 
tition would produce. In other words, the marked increase of charges for 
transportation of that commodity which, save one other, affords the largest 
tonnage of freight to the respondent roads, did not originate from a normal or 
reasonable exigency of the respondents’ business. On the contrary, it was an 
arbitrary exaction, imposed by a combination of railroad agents made in re- 
straint of the natural movement of the product in the lumber trade. This 
combination or concert of action on the part of the respondent railroads is 
plainly violative of that provision of the interstate commerce law which for- 
bids pooling. This was enacted, among other things, for the purpose of 
securing competition. Pooling may be as well effected by a concert in fixing 
in advance the rates which in the aggregate would accumulate the earnings of 
naturally competing lines, as by depositing all of such earnings to a common 
account and distributing them afterwards. That such an association and con- 


cert of action between agents of naturally competing lines is destructive of 


competition is equally unanswerable. To entertain any other view is to ignore 
reiterated decisions of the Supreme Court of the United States and many 
rulings of the Circuit Courts and of the State Courts.! 


The railroads in this combination apparently believed that they had 
the right to arbitrarily increase freight rates and divert to their own 
treasuries a share of the profits of any successful industry. It was 
not contended that the former rates were unremunerative. That addi- 
tional revenue was needed to meet increased expenses was the motive 
for the advance according to the testimony. According to a high 
official they ‘‘looked about to see where’’ they could best without 
injury, get additional revenue, and they thought that lumber would 
‘*bear an advance.’’ But railroad companies having been granted 
enormous franchises and corporate powers cannot exact any price they 
choose for their service. We quote again from Judge Speer: — 


These views are very plainly set forth in the opinion of Justice Brewer sit- 
ting with the Circuit Court of Appeals of the Eighth Circuit in the case of 
Chicago & N. W. R. R. Co. v. Osborne.? The conclusion of the learned justice 
is that reasonable compensation for the service actually rendered is all that 
the railroad is permitted to exact. Five years after the decision just cited 
was made the Supreme Court of the United States had before it the same 


1 Perhaps the leadivg cases on this Association Case 171 U. S. 505; 19 
subject are United States v. Freight. Sup. Ct. 25; 43 L. Ed. 259. 
Association, 166 U. S. 341; 17 Sup. 2 52 Fed. 914; 3 C. C.A. 347. 

Ct. 540; 41 L. Ed. 1007; Joint Traffic 
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question. This was in the case of Smyth v. Ames.) This ‘was a case of 
great importance. ‘The opinion was happily unanimous. It was argued for 
the appellant by Mr. John L. Webster and by Mr. Charchill, Attorney General 
of the State of Nebraska, and with them appears the famous name of William 
J. Bryan. For the appellees there appeared J. M. Woolworth and that 
renowned leader of the American bar, the late Mr. James C. Carter. The case 
would be additional authority for the jurisdiction of this court’ in equity to 
prevent a multiplicity of suits, if such additional authority was needed; but 
the great duty which fell upon the court was to determine the rule for fixing 
the reasonableness or unreasonableness of transportation rates. The State 
of Nebraska had attempted to determine this by fixing an arbitrary maximum 
for the transportation of interstate commerce. This the court held it could 
not do. But in holding this it announced certain principles which the con- 
trolling officers of railroads, charged as they are with such vital duties to the 
commerce and welfare of the country, might well take to heart. ‘The rail- 
road,’’? said the court, “is a public highway, none the less so because 
constructed and maintained through the agency of a corporation deriving its 
existence and powers from the State. Such corporation was created for pub- 
lic purposes. It performs a function of the State. Its authority to exercise 
the right of eminent domain and to charge tolls was given primarily for the 
benefit of the public. Itis under governmental control, though such control 
must be exercised with due regard to the guaranties for the protection of its 
property.’? It may not ‘fix itsrates with a view solely toits own interests, and 
ignore the rights of the public. But the rights of the public would be ignored 
if rates for the transportation of persons or property on a railroad are exacted 
without reference to the fair value of the property used for the public, or the 
fair value of the service rendered, but in order simply that the corporations 
may meet operating expenses, pay the interest on its obligations, and declare 
a dividend to stockholders.”’ 

After careful consideration of the extensive record, there seems to have been 
an utter absence of excuse or justification for the concerted action of the rail- 
roads which advanced the rates on lumber throughout the South. The vast 
increase of the lumber traffic had resulted in large increase of net revenue for 
those roads. The service was inexpensive. It required neither rapidity of 
movement nor specially equipped cars, aud such simple equipment as was needed 
the shippers were obliged to furnish and payfor. The railroads were required 
neither to load nor unload the cars. This was done by the consignor and con- 
signee. The lumber carried was neither fragile nor perishable, and the risk 
therefore from loss or damage was inappreciable. Mr. Tift, the principal wit- 
ness for the complainants, and one of the largest lumber men of the State, testi- 
fied that for 30 years he had not beeu compelled to present a claim for damages 
on lumber shipped from his mill. Nor were there any exigencies in the financial 
condition of the principal defendants which called for so vast a contribution 
to their treasuries from an industry whose product forms such a large part of 
their tonnage, and which is so indispensable to the public welfare. 

Innumerable are the cases in which the railroads themselves successfully in- 
voke the identical principles here announced for their own protectioa against 


1 169 U. S. 466, 18 Sup. Ct. 418; 42L. Ed. 819. 
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intemperate and injurious local legislation restrictive of their just powers and 
destructive of the just rights of their stockholders.! In all of these cases and 
many others of pertinent character which might be cited, corporations found 
themselves obliged to resort to the courts to obtain protection against rates 
which were unreasonably low. The courts of the country will be found prompt 
to protect them in the righteous exercise of righteous powers. They will be 
equally prompt in proper cases to protect the public or any individual from un- 
righteous exactions, particularly when invoked through the agency of unlawfal 
combinations or associations in restraint of trade and commerce, affecting no, 
only the welfare and happiness of the individual, but the thrift and prosperity 
of entire communities and great commonwealths. 


Restrictions Securinc Open Spaces In Favor or ADJOINING 
Lanp.—In Wilson et al. v. Massachusetts Institute of Technology the 
Supreme Judicial Court of Massachusetts has just rendered an im- 
_ portant decision. Half a century ago the Commonwealth being the 
owner of the land covered by the Back Bay, so called, in Boston, under~ 
took the work of filling this great area of land which was much needed 
by the growing city as a residential district. In 1861 the Institute of 


Technology which had recently been organized, and the Natural 
History Society petitioned the legislature for a grant for a square of 


this land near Copley Square for the location of their buildings. They 
suggested a plan whereby the grant of them to this land would be with- 
out cost to the Commonwealth. This plan was that these societies 
would erect attractive buildings with large open spaces, whereby the 
adjacent lands would be increased in value to such an extent that the 
grant to these societies would be no loss to the Commonwealth. In 
1861 the legislature adopted the scheme of the memorialists and granted 
to them the square in question, providing, (first) that the land should 
be reserved from sale forever and (second) that it should be kept as an 
open space and (third) that the above named societies shall not cover 
with their buildings more than one-third of the area granted to them 
respectively. It was also provided that the two societies should make 
good the deficit in case the amount realized from the sale of the sur- 


1 Such was the case of Smyth v. 
Ames, supra. Such was the case of 
Chicago, etc., Ry. v. Minnesota, 134 U. 
8.418; 10 Sup. Ct. 462; 33 L. Ed. 970. 
See, also, Central R. R. v. Macon (C. 
C.), 110 Fed. 871; Iron Mountain R. R. 
Memphis, 96 Fed. 122; 87 C. C. A. 
410; Milwaukee, etc., Co. », Milwaukee 


(C. C.), 87 Fed. 577; Ball v. Rutland 
(C. C.), 93 Fed. 516; Cleveland City 
Ry. v. Cleveland (C. C.), 94 Fed. 409; 
Chicago, M.& St. P. Ry. v. Tompkins, 
176 U. S. 178; 20 Sup. Ct. 336; 44 L. 
Ed. 417; Louisville, etc., v. McChord 
(C. C.), 1038 Fed. 220. 
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rounding lots did not equal the value of those lots, plus the value of 
the square in question at the time of the grant. By a statute of 1863 
these societies were released from the burden of this last provision, the 
legislature acting upon the report of the Back Bay Commissioners that 


the repeal was justified by the great rise in value of the surrounding © 
land. 


Now the Institute of Technology has grown to such an extent that 
its buildings are wholly inadequate for its use, and it has contemplated 
the sale of the lands in question or the use of the open spaces for the 
erection of more buildings; and the plaintiffs seek to restrain such 
action by injunction; the legislature by statute of 1903, ch. 438, hay- 
ing released the restriction as to open spaces, and all title by way of 
reversion or re-entry. 


Mr. Justice Loring, delivering the judgment of the court (Justices 
Morton and Hammond dissenting) said in part :— 


The plaintiffs, who are owners of adjacent lots, contend that these declar- 
ations were addressed to the purchasers of the surrounding lots as the basis 
on which those lots were to be sold, and were made for the benefit of such 
purchasers; and that having bought on the faith of them these purchasers are 
entitled to have them specially enforced. 

The defendant, on the contrary, insists that on a fair construction of the 
provisions of the act the legislature intended to keep and did keep, the con- 
trol of all restrictions in its own hands, and that the value of the surrounding 
lots was to be enhanced by the square in question being physically laid out 
before they were sold, and that the square was to continue in that condition 
so long as the commonwealth, having regard to the interests concerned, 
should think it ought to continue, and no longer; that Stat. 1903, Chap. 438, 
was an exercise of the control so reserved and brought to an end as of right 
the advantages for which the purchasers of the surrounding lots paid an 
enhanced price. * * * 

In construing statutes of 1861, chap. 183, we start first with the 
declaration that this square was to ‘‘be reserved from sale forever.’’ And 
having in mind the purpose for which Statutes of 1861, chap. 183, was enacted, 
we are of the opinion that this was a declaration addressed to future pur- 
chasers of surrounding lots to induce them to pay for those surrounding lots 
more than they otherwise would pay for them. 

We next come to the declaration that the square which is ‘‘ to be reserved 
from sale forever’’ is to be ‘‘kept as an open space for the use of”’ the two 
sccieties, and that‘‘the above named societies shall not cover with their 
buildings more than one-third of the area granted to them respectively.” 
These provisions state the details of what is to be done with this square 
which is ‘‘to be reserved from sale forever,’’ and like that declaration are 
addressed to future purchasers of surrounding lots. Being details, the dura- 
tion of them is fixed by that of the main provision of which they are details, 
unless there is something to control that result. * * * 
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Apparently the legislature thought that the best results could not be 
secured to the purchasers of the surrounding lots unless some one person or 
body could act for of them in matters of detail, and for that reason it intrusted 
the matter of dealing with the details to the Governor and council. Appar- 
ently the legislature further thought that the best way of enforcing compli- 
ance with directions as to details so made was to give the Governor and 
council a right of re-entry on non-compliance with the directions adopted by 
them; and it gave such a right of re-entry. But that did not interfere with 
the declarations (on which these surrounding lots were to be sold) consti- 
tuting a right in the purchasers of them, namely that this square was “to be 
reserved from sale forever,’’ and if not used as an open space it was not to be 
covered by buildings to an extent greater than one-third of its area. The 
result is that the design of the buildings to be erected, the laying out of the 
grounds and the proper maintenance of both are matters left to the discretion 
of the Governor and council. But the broad principles were not left to 
them. * * © 


In conclusion the court say : — 


We are of opinion on the facts stated the plaintiffs have sustained the 
burden of proving that the surrounding lots generally and the lots now owned 
by them in particular were sold and bought under statute 1861, chapter 183; 
and that they became entitled by such purchase to the benefits granted to 
them by that act, including the right to have the buildings of the defendant 
corporation confined to an area not exceeding one-third of the land assigned 
to it by statute 1861, chapter 183. 

Although the commonwealth is a sovereign State, it can no more change 
the grant thus made than can an individual. That has been the law, at least 
since Dartmouth College v. Woodward.! * * * 

The plaintiffs are severally entitled to a decree with costs enjoining the 
defendants from proceeding with the erection of any building or buildings 
covering more than one-third of the area assigned to it by statute 1861, chapter 
183. So ordered. 


ATTORNEY AND For ContInGent Fez. — In Weller 
v. Jersey City, H. & P. St. R. Co.) the court of Errors and Appeals 
held that a stipulation, in « contract for the employment of an attorney 
to prosecute a claim for injuries sustained by a client by reason of an- 
other’s negligence, that the client shall not settle without the attorney’s 
consent, is contrary to public policy. Such stipulation cannot deprive 
the person liable for the injuries from his right to compromise with the 
person injured, if made in good faith without attempt to defraud the 
attorney. 


1 4 Wheat, 518. 265 Atl. Rep. 459; N. J. Err. & 
App. 459, July, 1905. 
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Chief Justice Gummere delivering the opinion said in part: — 


The sole contention of the appellants, both in the Court of Chancery 
and before us, is that by the written retainers and assignments of persons 
having claims against the respondent company for personal injuries, and by 
timely notice thereof to the company, they became in equity assignees of 
the proportionate parts of any sums which such injured persons should 
thereafter receive from the respondent company, either by a composition be- 
tween them or by recovery and judgment in actions at law, and that a trust 
thereupon arose, binding the respondent, and making it accountab!e in equity 
to them for their proportionate parts thereof. [nour opinion this contention 
is unsound in principle. As was said by the Court of Appeals in New York,! 
the agreements set out in the bill do not purport to give the attorneys any 
present interest in the cause of action. They are simply executory agreements 
that the attorneys shall share in the damages recovered; the causes of action 
remaining intact in the respective plaintiffs. The attorneys have neither a 
legal nor equitable interest, by way of assignment or lien on the causes of 
action. But, even if the situation had been otherwise and the parties to these 
agreements had attempted thereby the transfer to the attorneys a present in- 
terest in the causes of action themselves, instead of merely a share in the 
damages when recovered, it would not have availed the appellants, nor entitled 
them to the relief now soaght by them; and for this reason: A right of action 
for personal injuries cannot be made the subject of assignment before judg- 
ment. In the absence of a statutory provision to the contrary, nothing is 
assignable, either in law or equity, that does not directly or indirectly involve 
aright to property.? 

It is universally considered that the interests of justice are best subserved 
by allowing parties to litigation full liberty to compromise and settle it at any 
time during its pendency, without interference by third persons, when the 
whole legal and equitable title to the cause of action rests in the plaintiff, and 
the sole responsibility to answer to the plaintiff’s claim rests upon the de- 
fendant. In such a situation an agreement by the plaintiff with his attorney 
not to settle or compromise the litigation without the consent of the latter 
may well be considered to be opposed to sound public policy. Whether it is 
absolutely void, it is not necessary now to consider. Even if it is binding 
between the plaintiff and his attorney, the defendant is under no obligation to 
observe it. Such an agreement cannot deprive him of his right to compromise 
with the adversary, provided the compromise is made in good faith and with- 
out any attempt to defraud the attorney. 


Mecuanics’ Lizen ALLOWED UPON A SUBSTANTIAL PERFORMANCE OF 
Contract. — Where a special contract is made to erect a house, and the 


1 In Coughlin v. N. Y. Cent., etc., 19 Wend. 73; Coughlin v. N. Y. Cent. 
R. R. Co., 71 N. ¥. 450; 27 Am. Rep. R. R. Co., supra; Rice v. Stone, 1 
75. Allen, 566; Dayton v. Farga, 45 Mich. 
2 People v. Tioga Common Pleas, 153; 7 N. W. 758. 
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contractor unintentionally fails to fully perform, by reason of unim- 
portant variations, he may have a mechanic’s lien under a count on an 
account annexed for the value of the labor and materials, less deduc- 
tions necessary to complete the work, but not to exceed the stipulated 
price. It is no bar to his recovery that there has not been a full 
performance. The foundation for this rule, whether applied in an 
action at law or in a petition to enforce a lien, has been stated to be 
that the landowner should not be permitted to avail himself of the 
added value to his property thus furnished, without making just com- 
pensation.? 


Trustee Can Porcuase Trust PRoPeRTY ONLY WHEN GIVEN PERMIs- 
sion BY THE Court, ArteR Notice To anD HEARING ALL Panrtizs In- 
TERESTED.2— The foundation of this rule has been said to be the presump- 
tion that the trustee in dealing with the trust estate, where by its pur- 
chase his pecuniary interest is concerned, will not be disinterested. 
If permitted to expose himself to this temptation, ordinarily he would 
consider his own advantage, and not that of those who are dependent 
upon his integrity and sound jugdment for the wise and proper admin- 
istration of the trust property.® 


But where trust property is sold under a decree, the court deter- 
mines and directs the manner of its sale, and permission to bid is some- 
times given to the trustee, but only after notice, upon hearing all par- 
ties interested, and when it appears that such a course will be advan- 


tageous to the trust. With this exception, sales either to himself, or 
to others upon a secret arrangement for his benefit, or by him after 
he thus gets title, to purchasers with notice, or to his wife or rela- 
tions, for a less price than he could have obtained from other buyers, 
are voidable at the election of the cestuis que trust.5 


1 Burke v. Coyne, Mass. June 21, 
1905. Decision by Mr. Justice Braley, 
citing Hayward v. Leonard, 7 Pick. 
181; 19 Am. Dec. 269; Cullen v. Spars, 
112 Mass. 299, 308; McCue v. Whit- 
well, 156 Mass. 295, 207; 30 N. E. 
1184; Moore v. Erickson, 158 Mass. 
71, 73; 32 N. E. 1081; Angier v. Bay 
State Distilling Co., 178 Mass. 163, 
172; 59 N. E. 680; Moore v. Dugan, 
179 Mass. 158; 60 E. E. 488; General 


Fire Extinguisher Co. v. Chaplin, 183 
Mass. 375, 378; 67 N. E. 821. 

2 Hayes v. Hall (Mass. June 23, 
1905). Mr. Justice Braley delivering 
the decision. 

8 The Aberdeen Railroad Co. v. 
Blakie, 1 Macqueen, 461, 478, 479. 

4 Colgate’s Ex’rv. Colgate, 23 N. J. 
Eq. 3872, 383. 

5 Oberlin College v. Fowler, 10 Allen 
(Mass.), 545, 
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Way by Prescription. — A general use by the public of a right of 
way for twenty years and more is sufficient, if nothing more appears, 
to establish such right. But in the case at bar something more 
appears. The evidence in the case shows the origin of the way. It 
was laid out for the use of the farm and the brickyard thereon. Sub- 


sequently this private way, which was in fact open to the public, was 
used by it to some extent, but it really did not come up to the level of 
a use which is in fact the use of away as a publicway. All that the evi- 
dence showed was that there weresome cart ruts, overgrown with grass, 
leading to farm houses, and that the public took advantage of the situa- 
tion, and drove through more or less. That user is not sufficient.' 


LiABILity OF Owner OF DANGEROUS PREMISES: — 


Where plaintiff, a policeman, was called by one of the defendant’s conduct- 
ors to a discarded horse car, used for shelter only, for the ostensible purpose 
of arresting certain “ crooks’? as a mere joke on the policeman, and he was 
injured by reason of a defect in the platform as he boarded the car, the con- 
ductor’s act was not within the scope of his authority, and defendant was not 
liable, though the act was performed on his premises.” 

One end of the car and the windows were boarded up. The other end had 
still a platform, in which was a hole that had been there forsome time. The 
policeman was in the street when called by the conductor, who said to the plain- 
tiff, ‘‘Hey, come here, Berry, I have two crooks for you.’? The policeman | 
came, and in stepping on the platform put one foot through the hole and sus- 
tained the injuries complained of. There were only two messenger boys of the 
Western Union Telegraph Company, in uniform in the car at the time, who had 
received permission to wait there until a car started for Boston. The boys 
were well kown to the conductor, and it was apparent from the evidence that 
the conductor was playing a practical joke on the policeman. While the car 
was on the premises of the defendant, it seems to us clear that the act of the 
conductor was not within the scope of his employment, and that the defendant 
is not liable. The fact that the act was performed on the premises of the de- 
fendant was wholly immaterial.® 


1 Aikens v. New York, N. H. & H. 
R. Co., Mass. July 7, 1905, opinion by 
LaTHROP, J., citing Sprow v. Boston 
& Albany Railroad, 163 Mass. 330; 39 
N. E. 1024; Moffatt v. Kenny, 174 
Mass. 811, 314; 54 N. E. 850; Weldon 
v. Prescott, 187 Mass. 415; 73 N. E. 
636. 

2 Berry v, Boston Elevated Ry. Co. 
(Mass. June 25, 1905), 74 N. E. Rep. 
934. Opinion by Lathrop, J. 

8 Walton v. New York Central 
Sleeping Car Co., 139 Mass. 556; 2 N. 
E. 101; Files v. Boston & Albany Rail- 


road, 149 Mass. 204; 21 N. E. 311; 14 
Am. St. Rep. 411; Bowler v. O’Con- 
nell, 162 Mass. 319; 38 N. E. 498; 27 - 
L. R. A. 178; 44 Am. St. Rep. 359; 
Driscoll v. Scanlon, 165 Mass. 348; 43 
N. E. 100; 52 Am. St. Rep. 523; Brown 
v. Jarvis Engineering Co., 166 Mass. 
76,77; 48 N. E.1118; 32 L. R. A. 605; 
55 Am. St. Rep. 382, and cases cited; 
Brown v. Boston Ice Co., 178 Mass. 
108; 59 N. E. 644; 86 Am. St. Rep. 
469; Crowley v. Fitchburg & Leomin- 
ster Street Railway, 185 Mass. 279; 70 
N. E. 56. 
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‘It is further contended that this case falls within the principle of Learoyd 
v. Godirey,! namely, that a police officer is lawfully on the premises of another 
if he goes there to make an arrest. But the platform of an old discarded car, 
used merely as a shelter, differs from a wrought way, or a way of approach 
held out by the defendant as a way to which there is an implied invitation.” 


NEGLIGENCE As TO ExpLostves — ImpuTep NEGLIGENCE OF PARENT. — 
The degree of care required of persons having the possession and con- 
trol of dangerous explosives, such as firearms or dynamite, is of the 
highest. The utmost care must be exercised, respecting the care and 
custody of such instrumentalities, to guard against injury to others. 

In Mattson v. Minnesota & N. W. R. Co.* the defendant railroad 
left exposed and unguarded on its premises a large quantity of dyna- 
mite, which was found by plaintiff’s children, an explosion of which 
by them resulted in the death of one and the permanent injury of the 
other. It was held that the evidence is sufficient to justify the jury in 
finding (1) that the dynamite was obtained from the premises of de- 
fendant (2), that defendant negligently permitted it to remain thereon 
exposed and unguarded, and (3) that the children were not gullty of 
contributory negligence. 

As to the latter point the court cite a prior decision of the court,? 
but take this occasion to reconsider the rule announced in that case. — 


It was there held that negligence of a parent having the care of an infant 
non sui juris, which contributes with the negligence of a third person to pro- 
duce injury to the child, bars recovery by the latter. The decision was by a 
majority of the court, and was based upon what was regarded sound principle. 
There bas been much discussion of this question by text-writers and judges, 
and the courts have not agreed thereon. A number of the States have adopted 
the reasoning of the leading New York cases of Hartfield v. Roper,‘ and held 

' to the doctrine as announced by this court in the Fitzgerald Case; while other 
States, following the lead of the Supreme Court of Vermont,* utterly repudiate 
the doctrine as unsound in principle and at variance with the general rules of 
law applicable te the rights of infants. It is said® that by weight of modern 
authority negligence of a parent or custodian is not imputable to a child non 
sui juris, so as to bar an action brought on its behalf, and the authorities in 
support of the statement are there cited. Bishop, in his work on Non-contract 
Laws, says that the doctrine of imputed negligence, whereby an infant loses 


1 138 Mass. 315. 421 Wend. 615; 34 Am. Dec. 273. 
2 104 N. W. Rep. 443 (Minn., July 5 In Robinson v. Cone, 22 Vt. 213; 
21, 1905). _ 54 Am. Dec. 67. 
3 Fitzgerald Railway Co., 29 Minn. 6 In 4 Current Law, 778. 
836; 13 N. W. 168; 43 Am. Rep. 212. 
VOL, XXXIX. 50 
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his suit, ‘*not only where he is negligent himself, but where his father, grand- 
mother, or mother’s maid is negligent, is as flatly in conflict with the established 
system of the common law as anything possible to be suggested.! 


NeG.icence oF —In Higgins v. Higgins,? the 
Supreme Judicial Court of Massachusetts in a suit by a servant against 
the master for an injury sustained in his employment, held that the 
proximate cause of the injury was not the negligence of the master but 
the negligence of plaintiff’s fellow-servants. 

It appeared from the evidence that the defendant was engaged in the 
general business of repairing roofs of buildings, and, among other tools 
used for this purpose, was an extension ladder, which consisted of two 
ladders so arranged that the upper could be raised nearly to the end of 
the lower by a rope and pulley adjusted to both. When raised, it was 
held in place by fasteners or forked ‘‘ degs,’’ whieh caught and rested 
upon the top rungs of the lower ladder. It had become unfitted for 
general use because one of the fasteners was out of repair, so that 
when the ladder was extended it would not catch or hold, while a new 
hoisting rope was also needed, as the old one had become worn and 
weak. * * * Inobedience to the order (of defendant’s superintend- 
ent), the plaintiff with his fellow workmen, took this ladder, with others 
to be used in their work, but they were not accompanied by the super- 
intendent, who gave no directions to them concerning the manner in 
which the slates were to be removed. At first the plaintiff used one of 
the small ladders, by which he ascended to the roof of the building, 
while the other men put up theextension ladder. It appears that when 
halfway up it dropped, because the fastener was sprung and would not 
grip the rung. They then tied a rope found on the premises around the 
two nearest rungs where the upper and lower parts connected, making 
it a ‘‘ full-length ladder fully extended,’’ and, placing it against the 
building, ascended to the main roof. At the request of one of them 
who was in charge of the work, the plaintiff subsequently went up this 
ladder from the piazza roof to the main roof; the latter, when called 
to come down, as he stepped on the top part, the rope, which was old 
and unfit for use, broke, and he was thrown to the ground and injured. 


2 The authorities will be found W. 894, and Westerbrook v. Ry. Co. 
cited in the works referred toandin (Miss.), 6 South. 821; 14 Am. St. Rep. 
7 Am. & Eng. Ency. of Law (2 Ed.) 587, where the subject is ably dis- 
448 et seq. See also Berry v. Rail- cussed and the authorities reviewed. 
way Co. (C. C.), 70 Fed. 679; Bat- 274 N. W. Rep. 471 (Mass., May, 
tishill v. Humphreys (Mich.), 31 N. 1905). 
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The Court by Mr. Justice Braley said: — 


«“ The men were not obliged to use the extension ladder as such if it was 
unsafe, but, if they decided to combine its parts and thus make one of their 
own, this makeshift was not a part of the ways, works, and machinery of the 
defendant, or an implement furnished by her for the use of her servants. Nor 
was it any the less a temporary device which they were at liberty to construct 
and use because made out of the parts of an apparatus which as a whole was 
rendered unsafe by reason of its defective means of adjustment, if used as 
originally designed. 

If the two were not securely fastened by a sound rope, and from this cause 
the upper part fell while the plaintiff was using it, his accident was caused 
by the carelessness of his fellow-servants. Even if the jury might find that 
originally the defendant was in fault, yet the uncontradicted evidence shows 
that the intervening and proximate cause of the plaintiff’s injury was their 
negligence, for which he is not responsible.’’? 


Promissory Note — Consiperation.— A note given by a stranger to 
a husband that he might deliver it to his wife, to whom it was made 
payable, to secure peace between a newly married couple, is without 
consideration, and the wife cannot recover thereon. 

So held in Kramer v. Kramer, by the Court of Appeals of New York.? 
In a suit by the wife upon the note it appeared that the plaintiff and the 
defendant’s brother became engaged May, 1898. They were married 
November 9, 1898, and at the time of the execution of the note in 
question they were living together as husband and wife; and it may 
be presumed that they are still living together, since nothing to the con- 
trary appears in the record. The theory upon which a consideration 
for this note is made out is that before the marriage it was contemplated 
that some provision should be made by the prospective husband for the 
plaintiff, and that between the date of the engagement and the date of 


the marriage there were a great many family conversations upon this 
subject. 


1 Lynn Gas & Electric Co. v. Meri- On the first trial of the case judgment 


den Ins. Co., 158 Mass. 570, 575; 83 
N. E. 690; 20 L. R. A. 297; 35 Am. 
St. Rep. 540; McGuerty v. Hale, 161 
Mass. 51; 36 N. E. 682; McKay v. 
Hand, 168 Mass. 270, 273; 47 N. E. 
104; Stone v. Boston & Albany Rail- 


road Co., 171 Mass. 536, 539, 540; 51 


N. E.1; 41 L. R. A. 794. 
274 N. W. Rep. 474 (May 30, 1905). 


was directed in favor of the plaintiff 
but upon appeal the judgment was 
reversed, and a new trial granted. 
Kramer v. Kramer, 80 App. Div. 20; 
80N. Y. Supp. 184. On the new trial 
the learned judge directed a verdict 
for the defendant, but that judgment 
was reversed, and the defendant has 
appealed. 
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The defendant testified that his brother came to him at his hotel 
where he was lunching at noon time, ‘‘ and said to me: ‘ I must havea 
note. I want to give a note to my family. They have been hounding 
me for nearly a year that I have not got anything.’ And I said to 
him, ‘ Why, that is not my business. I am all through with you. I 
owe you no money, and why should I give you a note?’ He said to 
me, ‘ well, he did not know of any one else to call upon, and called 
upon me to give him this note,’ and I foolishly did so, and I think it 
was dated. Q. Did you deliver the note to him? A. No, sir. Q 
What did you do with it? A. I mailed it tohim.’”’ It is very plain, 
I think, from this testimony, that the wife was disappointed in finding 
that her husband’s means were not as she expected at the time of the 
marriage; that there was some trouble in the family, growing out of 
this circumstance; and that the husband procured his brother, this 
defendant, to execute the note for the purpose of promoting peace in 
the family. The defendant says, in effect, that he told the husband to 
show the note to the wife, and that he did not intend it should be deliv- 
ered. However that may be, it must be regarded as a settled fact in 
the case that the husband delivered the note to his wife, the plaintiff, 
in an envelope upon which was indorsed, in substance, the words that 
the note was the property of the plaintiff, and I assume that there 
was no question about the delivery, since the plaintiff produced the 
note at the trial, and so the sole question is whether the note has 
any legal consideration to support it. It was not given in considera- 
tion of a promise on the part of the plaintiff to marry the defendant’s 
brother, since it was given more than two years after the marriage 
was consummated. It was not given for any debt or obligation as 
between the plaintiff and the defendant. It was not given for any 
debt or legal obligation as between the defendant and his brother, 
the plaintiff’s husband. 

The Court of Appeals, O’Brien, J., delivering the opinion, said in 
part :— 


A marriage already consummated could not very well constitute a valid con- 
sideration for the note. The maker of the note was, in law, a stranger to the 
marriage and to the whole transaction, and, so far as the record discloses, 
appears to have made the promise in order that it might be shown to the 
plaintiff for the promotion of peace between herself and her husband. I do not 
think that it has ever been held, nor do I think that it can be held, that such 4 
promise, made under such circumstances, is supported by a valid considera- 
tion. . 

Marriage, though one of the most important and common of all contracts, is 
very often followed by disappointment of one or the other of the parties, and 
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often by both. This case isan example in that respect. The wife was evi- 
dently disappointed at the financial condition of her husband, and the husband 
may have been disappointed at the exactions of the wife. Instead of going on 
together and facing the battle of life, they probably indulged in crimination 
and recrimination. I do not think that this court ought to strain legal 
principles in order to accomplish some imaginary equity that exists on one 
side or the other. Neither statutes nor judicial decisions can do much to pro- 
mote the peace and harmony of the marriage relation.! 


MortTGaGeE BELONGING TO A PARTNERSHIP, HOW AssIGNED. — The 
widow of a deceased partner, as sole legatee and executrix of deced- 
ent, before the partnership affairs are settled, has no title to a mort- 
gage executed to decedent as one of the partners; and an instrument 
executed by her as such legatee and executrix, purporting to assign the 
mortgage, is a nullity.? 

Where a partnership mortgage was assigned to a creditor of the 
partnership, but was retained in the possession of the partnership by 
one of the partners, as financial agent of the assignee, until the death 
of one of the partners, the failure of the assignee to have the assign- 
ment recorded did not estop the assignee from asserting title thereto 
as against one claiming the mortgage under a purported assignment ex- 
ecuted by the widow as sole legatee and executrix of deceased, in whose 
name the mortgage was executed; the purported assignment by the 
widow containing no mention of the note or indebtedness secured by 
the mortgage. 

It seems to be well settled that an assignment of a mortgage without 
transferring the note or indebtedness which the mortgage is given to 
secure is a nullity.’ 


1 Gray, Bartlett, and Haight, JJ., 
dissenting. 

2 Miller v. Berry, 104 N. W. Rep. 
8. D., July 12, 1905, citing Gumbel v. 
Boyer, 46 La. 762; 15 South. 84; Jen- 
kins v. Wilkinson, 113 N. C. 532; 18 
S. E. 696; Whipple v. Fowler, 41 Neb. 
675; 60 N. W. 15; Jackson v. Blodget, 
5 Cow. 202; 2 Jones on Mort, § 1377; 
8 Ballard, Law of Real Property, 
§ 526. 


8 Jackson v. Bronson, 19 Johns. 
825; Wilson v. Troup, 2 Cow. 195, 231; 
14 Am. Dec. 458; Aymar v. Bill, 5 
Johns. Ch. 570; Merritt v. Bartholick, 
36 N. Y. 44; Polhemus v. Trainer, 30 
Cal. 685; Ladue v. D. & M. R. Co., 18 
Mich. 380; 87 Am. Dec. 759; Johnson 
v. Clarke (N. J. Ch.), 28 Atl. 558; 2 
Jones. on Mort., § 1376; Am. & Eng. 
Ency. Law, p. 1029. 
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CuatreL Mortcace—Sate sr AGreement.— Though a chattel 
mortgagor and mortgagee brought about an auction sale of the prop- 
erty by agreement, in order to create the impression that the sale was 
not a forced one, in order thereby to sell the property for a better 
price than on a forced sale, it being understood that the proceeds 
should be turned over to the mortgagee to satisfy his debt, the sale 
was nevertheless in legal effect a mortgage sale. 

Where a mortgage sale of chattels was about to take place, when a 
creditor of the mortgagor appeared and threatened to stop the pro- 
ceedings, and it was agreed between the creditor, the mortgagor, and 
the one who had been selected to conduct the sale (the mortgagee 
being absent) that the sheriff should hold notes and money repre- 
senting the amount of the creditor’s debt until it should be determined 
to whom such money and notes belonged, such agreement had no 
effect on the rights of the mortgagee.! : 


Two Morteaces Lerr ror Recorp aT THE Same Moment— 
NEITHER HAS Priority or THE OTHER. — Neither has priority over the 
other. The lien of each commenced at precisely the same moment. 


There can be no answer to this in the face of the words of the statute, 
but the appellants contend, and with apparent seriousness, that the lien 
of the mortgage given to the widow was prior to that of the one given 
to the daughter, because, according to the pages in the mortgage book, 
it was recorded first. It was recorded on page 81, and the other on 
page 83, and the position of the appellants, as they state it, is ‘* that 
the paging in the mortgage book conclusively establishes the priority 
of entry,’’ and therefore priority of lien. It was impossible to record 
the two mortgages at the same instant in the same mortgage book. 
One had to appear there first, but the page on which it appeared had 
nothing to do with its lien. That commenced the moment the arrival 
of the mortgage in the recorder’s office was noted by the recorder, and 
in contemplation of law it was recorded from the moment it was left 
for record. Asa matter of universal experience, we know that mort- 
gages and deeds are not actually recorded as soon as they are brought 
into the office, because it is not possible to so record them. 


1 J. F. Setberling & Co. v. Porter, 2 Bonstein v. Schweyer, 61 Atl. 
74.N. E. Rep. 516 (Indiana Supreme Rep. 447; Sup. Ct. Pa., May 8, 1905. 
Ct., May 28, 1905). 
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To the Editor of the American Law Review: 


On my first visit to Boston some years ago I inquired of an imposing elderly 
policeman in charge of the Old South Church crossing whether the museum in 
the historic edifice were worth seeing. He looked me over. ‘“ Young man,”’ 
he said, ‘*I have lived too near here for the last twenty-five years to know 
what’s in there. If you’re curious you’d better take a look.’? You lawyer men 
remind me of that policeman. A few years since I wasted considerable time 
worrying through treatises on jurisprudential subjects on a still hunt for a 
statement of that basic ‘“‘natural law’’ with which most of the writers seemed 
to be so familiar. Of course my research was resultless. 

Now comes Mr. Butler in your May-June number showing great erudition 
in modern treatment of the old subject; laying it down, as of old, that 
there was, and there is, a ‘‘natural law’? upon which your ‘‘ science”’ bases, 
but leaving the reader at last in the old profound ignorance as to what even an 
approximate working formulation of that law may be like. Mr. B. does indeed 
attempt to define but he defines only in terms of synonyms: and what shall it 
profit a man to hear that ‘six’? means “ halfa dozen,’’ or ‘‘ three pairs,’’ if he 
hasn’t been taught to count and knows nothing of pairs or halves or dozens? 
And me —I freely admit that when it comes to “ natural law,’’ objective moral 
criteria, basic ‘‘ principles ” of justice, essential “‘ reasonablencs”’ and that 
sort of thing, I have not learned to count unless, perchance, the secret of the 
art lies hidden from the incurious juridical policemen, but open to the lay pub- 
lic, in the Old South Church of common sense. But let me hasten to add that 
neither have any of your greatest juridical writers learned to count any 
straighter than I can in these matters. That you are all ‘‘four flushing’’ the 
subject is plain at about the seventh glance and why you never seem to suspect 
that you are suspected of it is one of the mysteries. 

Let a layman crowd Mr. Butler and I am persuaded Mr. B. would plead 
dialectical immunity on the ground of incompetency of the plaintiff. Hunted 
out of this refuge and he would declare that the demand is for a complete and 
absolutely final definition of terms, whichis impossible. Pressed to recognize 
that the inquirer grants this contention and is demanding only a rough ten- 
tative working formulution of this ‘‘ natural law’ and he would surely fall 
back on an assumed “ consensus’? of basic moral judgments at some stage 
of the game —an obviously absurd assumption. 

Is there no way out? Is it then impossible to formulate the “ natural law” 
in a statement that shall be practically comprehensible and accord with the 
facts and the needs of human life? Assuredly it is not impossible. I suggest 
that you jurists “lay off’’ fora day: put on plain habit of dress and mind 
and take a look in the Old South Church. It might simplify the policeman 
business. 

As you cross the threshold you leave Science and all formal Philosophy out- 
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side. We are now in a region where men’s reactions toward fundamentals are 
instinctive rather than reasoned. Untrammeled by speculation we observe 
that our instinctive presupposition that the universe is somehow an Order can 
not be avoided even by the would-be atheistical suicide — our least action reveal- 
ing our almost reflex reliance that the external universe is no haphazard affair 
however obscure the larger laws of its orderliness may be to us. Yet we our- 
selves with our sense of seemingly ultimate and self-contained individuality are 
of course parts of this universal Order. The most rudimentary reflection shows 
us that our individuality is, theoretically, not as ultimate as it seems but that 
practically we must take it as if it were ultimate, for all of the working purposes 
of life, else our demise is at best but a question ofa few hours. In other words, 
we know, in the Old South Church, that if we would continue our life here we 
must take our individuality as the basic practical fact and must take the uni- 
verse as an Order as the basic ideal truth. Science and Philosophy have their 
uses, as a matter of course, but when it comes to fundamentals they can only 
elaborate the obvious truths which every man knows in a manner of knowing 
which defies and must forever defy epistemological explication. So in the Old 
South we complacently smile at the platitudinous agnostic who assures us that 
we do not know, in the scientific sense of knowing, whether the universe be one 
or many or whether we be men or automata; and we smile, and occasionally 
swear, at all professedly blind anti-teleogical fish cutting about in the Mammoth 
Cave of our daily life. And especially we smile at the juridical policemen stand- 
ing for ages just outside the walls, vainly trying to formulate the oasic “ Nat- 
ural law ’’ of jurisprudence which is of course no less nor more than the basic 
law of all practical concerns—the instinctively acknowledged law of individ- 
uality. 

Individuals have moral consciousness: Societies, in the nature of things, 
canhave none. Morality is our miraculous individual possession: Ethics, i. e. 
a working rule of moral conduct, must always exclude the supremacy of indi- 
viduality and so is unworkable nonsense. Our alarms at this conclusion are 
childishly absurd. Men have always acted on this doctrine even when their 
words have belied their acts. 

Government now, as always, reflects men’s judgment that social life is wise, 
and their will to have it. 

Your thoroughgoing anarchist is not immoral because of his doctrine. His 
doctrine merely proves him a witless ass. Read ‘‘wisdom’”’ instead of 
* justice ’’ all through jaridical theory and that theory coincides with most 
practice. Nothing collapses except paternalistic air bubbles. Practically all 
men agree that social coercion to the end of ** Social Order” is wise. The glib 
assumption that itis a proper fanction of government to carry coercion further 
and work out the individual’s alleged ‘' higher welfare’’ for him has been a very 
frequent aberration of tyrants, individual and collective. It reflects merely a 
failure to grasp the fundamental “ natural law’ of individuality which has, 
for the most part unconsciously, been the inspiration of all strugglers for liberty. 

Bryanitic paternalism is paternalism gone several stages madder than 
Rooseveltian paternalism. The difference is altogether one of degree. You 
lawyer men could easily suppress both if you were as clear as you ought to be 
about “ natural law.”’ 


Sr. Lours, July 26, 1905. 


8S. M. Doan. 
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LouIsvILLE, Ky., August 19, 1905. 
To the Editor of American Law Review, Boston, Massachusetis: 


Deak Sir — In the July-August number, 1905, of the AMERICAN Law REVIEW, 
at page 634, there is a letter in which the writer states according to his recol- 
lection, a member of Congress must be twenty-one or thereabouts. 

This is not correct. The law is this: — 

‘No person shall be a representative who shall not have attained to the age 
of twenty-five years.” Article 1, Section 2, Subsection 2 of the Constitution of 
the United States. 

The late Governor, John Young Brown, of Kentucky, was elected a repre- 
sentative in Congress before he had attained the age of twenty-five years. He 
was compelled to wait until he attained his majority before he could be sworn 
in as a member. 

Had he been allowed to participate in the election of a Congressman, the 
Democrats and Americans would have elected Wm. H. N. Smith, speaker of 
the National House of Representatives in the Congress of 1859-1860. 

Yours truly, 
HarRpDIN H. HERR. 


THE RUSSO-JAPANESE WAR AND INTERNATIONAL LAW. 


Surely Mr. Edwin Maxey, in the AMERICAN Law REVIEW, unduly extends 
belligerent right when he describes the sinking of the Knight Commander and 
Thea as ‘‘ acts which can hardly be justified.’’ Inthe case of The Felicity |—con- 
sidered by Professor T. E. Holland, K. C., to be a leading case on the destruc- 
tion of neutral vessels ?— Lord Stowell said: ‘“‘ Where it [i. e., the merchant 
vessel intercepted] is neutral, the act of destruction cannot be justified to the 
neutral owner by the gravest importance of such an act to the public service 
of the captor’s own State; to the neutral it can only be justified, under any 
such circumstances, by a full restitation in value.’’ In the other case on the 
subject, The Acteon,? Lord Stowell said that a neutral merchant whose vessel 
had been destroyed by a belligerent was a person who had been unjustly 
deprived of his property, and there could be no doubt that he was entitled 
to receive restitution, and that he ought to be put as nearly as possible in the 
same state as he was before the deprivation took place. An act which consti- 
tutes an unjust deprivation of one man’s property by another cannot be merely 
described as ‘“‘an act which can hardly be justified.” Sir R. Phillimore ob- 
serves that international law as declared in British prize courts during the 
Crimean War did not at all vary from the international law as enunciated by 
Lord Stowell, and these decisions of Lord Stowell were followed implicitly by 
Dr. Stephen Lushington in the case of The Lewcade.* The claimants whose 
vessel has been destroyed are entitled to restitution with cost and damages, 
unless they have contributed to their own loss. In the latter case they are 
entitled to a somewhat less degree of compensation — to what is called techni- 
cally simple restitution. Costs and damages may be best expressed by the 


1 1819, 2 Dods, 381, 386, 3 Ibid. sup. 48, 51-2. 
2 Times, Ang. 6, 1904. * 1855, 2 Spinks, 228, 233-4. 
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term restitutio in integrum — complete indemnity for the capture. The practice 
of the prize court differs wholly from the practice in courts of equity and 
common law; it never awards law costs in the common acceptation of the 
term (Cf. observations of Dr. Stephen Lushington.)! In Lord Stowell’s time 
a captor was also held liable to demurrage where captors delayed two months 
and twenty days in consenting to restitution.? A cursory reference to the de- 
cisions of Lord Stowell shows the increasing and impending gravity of the 
British case against Russia for destroying the Knight Commander and Hipsang 
nearly a year ago, without having even consented to restitution. And at the 
present time another vessel, the St. Kilda, has been sunk, and the fate of 
two others is in doubt. Cromwell treated the destruction of a British ship 
as a case for the issue of instant reprisals; Catherine of Russia seized the 
opportunity of Spain maltreating Russian vessels to create the First Armed 
Neutrality.s Lord Stowell alluded to the destruction of neutral vessels as an 
incident that inevitably led to national quarreis between belligerent and neu- 
tral States. An appeal ought at least to be made to arbitration, when— the 
issue in some respects resembling that of the Geneva Conference, since the 
Smolensk and St. Petersburg are unqualified cruisers — the verdict of interna. 
tional equity, justice, and right ought this time to vindicate the rights of 
neutrals. 


N. W. B.A., LL.M. 


25, LORD-STREET, LIVERPOOL. 


1 Ibid. sup. 230. 3 Phil. Int. Law, vol. 3, s 2] and s, 186, 
2 The Zee Star, 1801, 4 O. Rob. 71. * The Felicity, bid. 385. 
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JURISDICTION AND PROCEDURE OF THE SUPREME COURT OF THE UNITED STATES.— 
By HANNIS TAYLOR, LL.D. (Edin. and Dub.) Author of “The Origin and Growth of 
the English Constitution,” and of “‘ International Public Law.” Professor of Consti- 


tutional and International Law in the George Washington University. Rochester: 
The Lawyers’ Co-operative Publishing Company. 1905. 


This is no ordinary work. It shows a complete knowledge of the decisions 
of the great Federal court from the beginning down. The Preface of upwards 
of sixty pages presents an outline of leading cases from the organization of 
the court to the present time. This is exceedingly interesting reading; and 
we cannot forbear quoting a few brief passages. There were not many 
decisons of importance previous to the appointment of John Marshall as Chief . 
Justice, January 31,1801. We quote: “ The first sessions of the Supreme 
Court were held in an upper room of the Exchange, at New York; then, from 
1791 to 1801, after the removal of the seat of government to Philadelphia, in the 
south chamber, upstairs, of the City Hall; then in the basement chamber of 
the Capitol at Washington, now used as the law library of Congress. On the 
day of the first meeting of the court in the permanent capital of the nation, 
February 4, 1801, John Marshall took his place as Chief Justice, and as such 
he sat, in the midet of six associates, for thirty-four years. From a careful 
estimate of the amount of work done by the court during that period 
it appears that, ‘of one thousand one hundred and six opinions filed, 
five hundred and nineteen were delivered by Marshall, the remain- 
der being unequally divided among the fifteen who were from time to 
time his associates. Of the sixty-two decisions given upon constitutional 
questions from 1801 to 1835, thirty-six were by Marshall who filed but eight 
dissenting opinions, only one of which involved a question of constitutional 
law. He thus became, not only the dominating mind of the court, but its 
mouthpiece in a sense in which no Chief Justice has ever been before or since. 
Among his co-workers only one may be viewed as, in any sense, his rival, 
Joseph Story, the scholar-jurist, who, after sitting by his side for twenty-four 
years, survived him byten. The accession of Marshall is universally regarded 
as a turning-point, not only in the history of the court, but in the history of 
the Constitution itself. The time was ripe for the advent of a jurist and states- 
man clear-visioned enough to sweep the entire horizon of Federal power, and 
bold enough to press each element of it to its logical conclusion. The ultimate 
success of his life work was assured by the manner in which he solved the prob- 
lems that awaited him. Thirteen years after the organization of the Supreme 
Court he announced, for the first time, in Marbury v. Madison,! that it pos- 
sessed the right, as well as the power, to declare null and void an act of Con- 
gress in violation of the Constitution. The invincible logic employed in the 


1 (1803) 1 Cranch, 137, 2 L. ed. 60. 
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demonstration rested necessarily on the admission that the august right in 
question was a mere deduction from the general nature of a system of govern. 
ment whose Constitution did not undertake to grant it in express terms. The 
only precedents that existed were to be found in the States, where it had more 
than once been held that a State court declare an act of the legislature void 
because of the repugnance to the State Constitution. The States had borrowed 
the idea from the action of the English Privy Council, which sometimes annulled 
the acts of the colonial legislatures when in conflict with colonial charters, 
In lifting this new and vital principle of government into the highest possible 
sphere, Marshall wrought a revolution in the politics of the world. So lucid 
was his exposition of the dcctrine already fairly well understood, that it was 
at once accepted as final and irrevocable. It bas been estimated that, down to 
1888, the right in question had been exercised in more than two hundred 
cases; in’twenty of which, acts of Congress, and in the remainder many legis- 
lative and municipal enactments of thirty-four of the States, were held void as 
repugnant to the Constitution or the laws of the United States.” 

The treatise proper is divided into six parts. Thr first treats of Original 
Jurisdiction, under which are cgnsidered the constitutional grant of jurisdic- 
tion, when a State may sue, when a state may be sued, suits between States as 
to boundaries and procedure in original cases, 

Part II. treats of Appellate Jurisdiction over Ordinary Federal Courts, with 
chapters on direct appeals from district and circuit courts; on questions of law 
certified by circuit courts of appeals; certiorari to circuit courts of appeals; 
appeals from circuit courts of appeals, and writs of errors and appeals, how 
and when taken. 

Part III. is of Appellate Jurisdiction over Special Federal Courts; namely - 
courts of the District of Columbia, the court of claims, the court of private 
land claims, the interstate commerce commission and the territorial courts. 

Part 1V. is Appellate Jurisdiction over State Courts, under which title are con- 
sidered writ of error to the highest court of a State; what decisions are 
reversible— and what are Federal questions; decisions not reviewable; de- 
cisions sustainable on non-federal grounds; procedure, record and review; 
how and when writs of error are taken. 

Part V. is of the Great Writs, namely habeas corpus, mands mus, prohibition, 
certiorari, scire facias; ne exeat and quo warranto. 

Part VI. is of Procedure in the Supreme Court. The rules of the Supreme 
Court are given and some seventy pages of Practical Forms. 

We have only one criticism to make of this very able and important work; 
and that relates to the form or arrangement of the printed page. The cases - 
cited are in the text and not in notes as they should be. Any one reading the 
book is suddenly brought up at the end of a sentence against the name of the 
case which is authority for the statement. He very likely does not care to look 
at the case cited till he has read the whole section or chapter. It is an inter- 
ruption to the reading and to the thought. It moreover gives a forbidding 
look to the page, ard is likely to make any one close the book without attempt- 
ing to read it. Again the sections are too long, frequently six or seven pages, 
without a break even by a paragraph. These effects should be remedied ina 
new edition, which will certainly be called for. 

Except as criticised above the work is admirable and very important. 


XUM 


BOOK REVIEWS. 797 


THe LAW OF INTERSTATE COMMERCE AND ITS FEDERAL REGULATION. By FREDERICK 
Jupson, of the 8t. Louis Bar. Chicago: T. H. Flood & Co. 1905. 


Mr. Judson in the Preface to this book states its purpose which is ‘‘ to pre- 
sent in a compact form the law of interstate commerce as declared by the courts 
since the adoption of the Constitution, and also as enacted by Congress and 
applied by the Interstate Commerce Commission in the direct exercise of the 
power of Federal regulation. The book has been written under the conviction 
that the direct Federal regulation of interstate commerce, though it only dates 
since the close of the Civil War, has come to stay. 

“ The rules declared by the Interstate Commerce Commission in the eighteen 
years of its existence, though its powers have been curtailed by the judicial 
construction of the Interstate Commerce Act, have made a body of administra- 
tive railroad law which seems properly included in a treatise of this character. 
Every phase of the complex adjustment of railway rates bas been coasidered by 
the Commission, and their rulings in this infinite variety of cases have a perma- 
nent value in the solution of the transportation problems of the fature.”’ 

The work is divided into two parts: The first part consists of five chapters 
which treat of Interstate Commerce under the Federal Constitution; II. of the 
Concurrent and exclusive Powers; II. of Federal Regulation of Interstate Com- 
mmerce; IV. of Business and Labor Combinations in Interstate Commérce; V. 
of Federal Control of State Regulation. 

The second part takes up the Interstate Commerce Act section by section 
and states the adjudications interpreting or affecting each of the twenty-three 
*ections. Then are considered the amendment of 1903, the Anti-trust Act of 
1890, section by section; the Exposition Act; the Development of Commerce and 
Labor; the Safety Act of 1893 and 1896 and 1903; The Accident Law of 1901. 
the Federal Labor Statutes; the National Arbitration Act; and fiually the matter 
of Procedure before the Interstate Commerce Commission with Rules and 
Forms. 

Doubtless the profession in general will be surprised to see so much law and 
so many decisions relating to Interstate Commerce as this book shows. The 
author had this topic of the law pretty much to himself and he has arranged his 
work logically and has considered every part of it with care and thoroughness. 
Every court that has any question arising under the acts of which this book 
treats, and every lawyer who has occasion to take to the courts any such ques- 
tion, or to give advice upon it will hardly fail to consult Mr. Judson’s book; 
We esteem it a matter of good fortune to have personally known the author for 
many years, and to have known him as a learned ani conscientious lawyer of 
wide experience and high reputation. 

The work is timely in its appearance in view of the present agitation for 
Federal regulation of railroad rates. Upon this subject thejauthor says: ‘“* Dur- 
ing the first ten years of its existence, the Commission claimed and exercised 
the power of fixing rates in futuro, that is, when a rate was adjudged unreason- 
able, to determine what rate was reasonable and to direct the carrier by a 
given date to reduce the rate to the designated maximum. * * * This ques- 
tion of the power of the Commission did not come before the Supreme Court 
until 1896, when it was decided in what is known a3 the Social Circle case, and 
the following year, in the Cincinnati Freight Bureau case, that Congress had 
not conferred upon the Commission the power to prescribe rates, whether 
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maximum, minimum, or absolute. * * * In this case the Circuit Court had 
made an order directing that the rates from Pueblo to Pacific Coast points 
should not exceed 75 per cent of the rates contemporaneously in force from 
Chicago to tue same points, the rates on steel rails and fastenings not to ex- 
ceed 45 per cent, and on other iron rails and fastenings not to exceed 37 1-2 
per cent. The Court said that as the Supreme Court had decided that the 
Commission could not fix rates, because no such power was given by the Com- 
merce Act, for much stronger reasons the power to fix a schedule of rates did 
not belong to the Federal courts, because Congress had not attempted to del- 
egate that power to the courts, even if it could divest itself of such a legislative 
function and impose it upon the judicial branch of the government. 

** The question of reasonableness in railroad rates has been construed by the 
Federal courts in two distinct classes of cases. Thus in the judicial review of 
the State-imposed rates upon intrastate business, the courts have been com- 
pelled to determine whether carriers have been deprived of the right. to make 
reasonable charges; while in questions arising under the Act to Regulate 
Commerce the question is raised whether the rates charged by the carrier 
exceed what is reasonable. In the first class of cases the burden of proof is 
upon the carrier to show that the State has fixed unreasonable limitation upon 
his rates; while in the other class of cases the burden is upon the party com- 
plaining to show that the carrier has exceeded a reasonable standard. The 
Supreme Court said in the Maximum Rate case, that a rate may be unreason- 
ble because it is too low as well as because it is too high. In the former case 
it is unreasonable and unjust to the stockholder, and in the latter to the 
shipper.”’ 

Any one studying the rate question either with a view to legislation or with 
a view to advising a client will be glad to find his labor largely done for him 
in Mr. Judson’s book. 


A PRACTICAL TREATISE ON THE LAW OF RECEIVERS as applicable to Individuals, 
Partnerships and Corporations, with extended consideration or receivers of railways 
and in proceedings in bankruptcy. By WILLIAM A. ALDERSON, of the Los Angeles Bar, 
Author of a Treatise on “ Judicial Writs and Process,” and editor of “* Alderson’s 
Edition of Beach on Receivers.” New York: Baker, Voorhis& Company. 1905. 


The origin of this book is traced to a book on Receivers by Charles Fisk 
Beach, Jr., Esq., published in 1887. In 1897 the present publishers contracted 
with Mr. Alderson to revise and rewrite this book which was published as 
** Beach on Receivers,’’ Alderson’s Edition, though the publishers after read- 
ing his manuscript suggested that it be published under the title of “‘ Alder- 
son on Receivers,’? but Mr. Alderson for personal reasons objected. The 
present edition, however, contains so much new matter and discusses so many 
new questions and has been to such an extent rewritten that it seemed best and 
proper to present it under the title which it now bears. 

The first twelve chapters relate to the appointment of receivers in general; 
the jurisdiction of courts, the eligibility of the persons appointed; the circum- 
stances under which receivers will be appointed; appeals from decree making ~ 
appointment; proceedings to obtain appointment; bond of receivers; their 
title; their rights and powers; their duties and liabilities; and the effect of the 
Bankraptcy Act. 


g 

4 

5 

4 
i 


XUM 


BOOK REVIEWS. 799 


Then follow chapters on receivers of railroads and receiver’s certificates ; 
receivers of corporations other than railroads; receivers of real property, of 
mortgaged property, of partnership property and trust property. The chap- 
ter relating to suits against receivers occupies a hundred pages. The final 
chapters relate to sales by receivers, their accounts and compensation, their 
removal and discharge. 

So far as we can judge from reading parts of the work we can say that this 
work is well written, well arranged and comprehends the whole subject. 

The law of receivers is comparatively a new field of the law, and the cases 
upon some parts of it, as for instance those relating to corporations, are for 
the most part quite recent. These are discussed fully and thoroughly. The 
work altogether gives gives a comprehensive view of a difficult subject. 


PROBATE REPORTS ANNOTATED. — Containing recent cases of general value decided in 
the courts of the several States on points of Probate Law. With Notes and References. 
By WM. LAWRENCE CLARK, author of Clark on Contracts, Clark and Marshall on Cor- 
porations, etc. Vol. 1X. New York: Baker, Voorhis & Company. 1905. Price, $5.60. 


This volume contains reports in full of the cases of general interest and value 
relating to probate matters which have appeared since the publication of the 


' preceding volumes. It is one of a series of annotated reports which are of very 


great use to judges and lawyers who have to deal with Probate Matters. This 
act is best illustrated by showing the contents of the volume now before us. 
The first case reported is one decided by the Supreme Court of New Hampshire 
relating to the sufficiency of the reference in a will to the children of a testator; 
and is followed by an exhaustive note by the editor occupying forty-two pages 
in smaller type than that of the report of the decision on the Rights of Children 
omitted from Will. This note is divided into twenty-seven sections treating 
of specific divisions of the topic marked by full-faced type, and some of these 
sections have numerous subdivisions, similarly marked. 

To the next following case there is a note of six pages on the Power of a Pro- 
bate Court to open, vacate, correct or modify Order, Judgment or Decree. 

Other important notes relate to the words “‘ Heirs’’ and ‘‘ Children” in wills; 
Annuities; Life Estate, or Fee Simple; Posthumous Agreements relative to Dower 
or other Interests in Husband’s Estate: Attorney's fees for procuring Letters or 
Administration; Equitable Conversion and Trustee’s Power under Will to sell or 
mortgage; Equity Jurisdiction; Suit upon Claims due the Estate; Undue Injluence 
upon Testator; Charitable Bequests and Devises; the Execution of Wilis; the 
Title of Heirs to Real Estate; Adopted Children, a note of fifteen pages; Revoca - 
tion; of Will by Marriage or Birth of Child; Condition in Will against Contest 
or Claim against Estate; Estoppel to contest or claim against Will by Acceptance 
of Legacy or Devise; Supplying Omission in construing Will; Agreement to devise 
or bequeath Property; Release by heir of Interest in Estate to Ancestor. 

There are other notes of less importance to which no special reference is 
made, 

We commend the volume to all who are interested in Probate Law and Pro- 


ceedings. 
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THE AMERICAN STATE REPORTS.— Containing the Cases of General Value and Authority, 
Subsequent to those contained in the “ American Decisions” and the “ American Re- 
ports,” decided in the Courts of Last Resort of the several States. Selected, reported, 
and annotated by A. C. FREEMAN. Volumes101 and 102. San Francisco: Bancroft- 
Whitney Company, Law Publishers and Law Book-sellers. 1905. 


These volumes are the latest reports of this valuable series containing the 
excellent annotations of Mr. Freeman, the editor. Every case is annotated, 
We can only refer particularly to the more important annotations. We feel 
entirely confident in declaring that any one in search of the law on any sub- 
subject annotated by Mr. Freeman will find much more satisfaction in one of 
his notes than in consulting any encyclopaedia or digest, for these merely give 
a confused jumble of single instances. Of the more important notes we 
would mention those on the following subjects. In volume 101 we note the 
following: — 

Arson, the crime and who may commit. Seven pages. 

Highway, rights, obligations and remedies, of persons over whose land it runs. 
Sixteen pages. : 

Statute of Limitations — The maxim, nullum tempus occurit regi. Forty-five 
pages. 

Search of Premises of private persons. Six pages. 

Connecting Carriers — Burden of proof as between to show who is at fault for 
loss or injury. Seven pages. 

Stolen Property — Possession of as evidence of guilt. Forty-three pages. 

Amending Writs of execution. Thirteen pages. ; 

Personal Injuries — When a master is liable in exemplary damages for the act 
of his employee. Forty-three pages. 

Confusion of Goods. Thirteen pages. 

Compulsory partition. Thirteen pages. 

In Volume 102 we note the following: — 

Exemption of wages, salaries and earnings. Twenty-three pages. 

Statute of Frauds — What amounts to contract for the sale of land within the 
meaning of the statute. Seventeen pages. 

Conditions Precedent in the deeds and wills. Four pages. 

Homestead — Abandonment of. Twenty-four pages. 

School Teachers — powers and liabilities of a relation to pupils. Eight pages. 

Sales — Warranties of quality implied in. Nineteen pages. 

Alimony — Power of courts to ereate or enforce liens for payment of. Thirteen 
pages. 

Statute of Limitations — Acknowledgment or new promise to suspend the run- 
ning or remove the bar of. Twenty-seven pages. , 
Eminent Domain — Uses for which the power of cannot be exercised. Thirty 
pages. 
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